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ENFORCEMENT OF ENVIRONMENTAL LAWS 


TUESDAY, JUNE 10, 1997 

U.S. Senate, 

Committee on Environment and Public Works, 

Washington, DC. 

The committee met, pursuant to notice, at 9:30 a.m. in room 406, 
Senate Dirksen Building, Hon. John H. Chafee (chairman of the 
committee) presiding. 

Present: Senators Chafee, Warner, Inhofe, Thomas, Sessions, 
Baucus, and Lautenberg. 

OPENING STATEMENT OF HON. JOHN H. CHAFEE, 

U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Chafee. Good morning. As chairman of the Environ- 
ment and Public Works Committee, I’d like to welcome everyone 
here to the committee’s oversight hearing this morning on the rela- 
tionship between the Eederal and State governments in the en- 
forcement of environmental laws. 

A little over 4 years ago, the committee held an oversight hear- 
ing to examine the respective roles different levels of government 
should play in the implementation and enforcement of environ- 
mental laws. That was the first hearing at which Administrator 
Carol Browner testified as administrator of the EPA. 

At that hearing, she emphasized the essential role States have 
to play in environmental enforcement. Since then, there have been 
other reports on the need for greater cooperation and communica- 
tion between the States and EPA in implementation of the Nation’s 
environmental laws. 

In 1995, a report from the GAO found that while the relationship 
between EPA and the States was then on the upswing, it still had 
plenty of room for improvement. That same year, that was the 
GAO report, 1995, that same year, the National Academy of Public 
Administration issued a report calling for a redefining of the divi- 
sion of labor between EPA and the States. 

Among other things, the Academy recommended that States 
which demonstrate superior environmental performance should be 
granted greater flexibility and autonomy in carrying out environ- 
mental programs. That recommendation, of course, leads to the 
question of how to assess the level of environmental for which a 
State is providing, in other words, how do you tell whether a State 
is doing a good job. It’s more difficult than it seems. 

That’s because there’s growing recognition that the more tradi- 
tional methods of assessing State enforcement, such as by counting 
up the number of enforcement actions that have been filed, or the 
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number of penalties imposed, are not adequate. States that are try- 
ing to attain better results in administering environmental pro- 
grams increasingly are experimenting with more carrots and fewer 
sticks. 

During this transition period, the challenge is to derive new 
methods by which to evaluate, in a better fashion, whether innova- 
tive approaches — those undertaken by EPA or by the States — are 
working to achieve better results. To the extent the EPA and 
States are working on new modes of measurement toward this end, 
they’re to be commended. 

Now, there are several matters pending in which the EPA or the 
Department of Justice has overfiled against a particular company. 
So I’d like to say a word about pending actions. I would simply re- 
mind members who will hear the witnesses as the day goes on, 
that they should refrain from inquiring into details of any pending 
matters. The result of this hearing should not compromise the 
rights of parties to a pending matter, or to influence the outcome 
of any matter. 

I would note, the legitimate policy of EPA and the Justice De- 
partment not to comment on pending matters. Their silence, or 
that of any other parties, with respect to a pending matter should 
not be construed as anything other than the exercise of prudent 
discretion. 

We have three panels today. History shows that the first panel 
always gets lavish attention, the second panel gets a little less so, 
and the third panel is subject to a hurry-up because it’s lunch time. 

Now, I don’t want that to occur. So with an attempt at total fair- 
ness, I’m going to restrict this first panel to 35 minutes and the 
other panels similar thereto. So everybody will get the same time. 

The witnesses in the first panel are Ms. Lois Schiffer, assistant 
attorney general, from the Department of Justice; Steve Herman, 
assistant administrator for Enforcement at EPA; and Nikki 
Tinsley, acting inspector general of EPA. We’ll take them in that 
order. Each will have 5 minutes, and then we’ll have a chance for 
a question. The lights will go on, you can gauge by the lights. This 
means you’ve got a minute to go, when the yellow goes on. 

We welcome you, Ms. Schiffer, and I’ve had the privilege of work- 
ing with Ms. Schiffer for a good number of years. We’re glad to 
have you here. Go to it. 

STATEMENT OF HON. LOIS J. SCHIFFER, ASSISTANT ATTOR- 
NEY GENERAL, ENVIRONMENTAL AND NATURAL RE- 
SOURCES DIVISION, DEPARTMENT OF JUSTICE 

Ms. Schiffer. Thank you. Senator Chafee, for the opportunity to 
provide this committee with information about the environmental 
enforcement activities of our division. 

As the Nation’s Federal environmental law enforcement officers, 
we are the cops on the beat to protect the quality of our environ- 
ment and the health of our communities. We carry out our impor- 
tant task working closely with our partners in the EPA and other 
Federal agencies, in the U.S. Attorneys’ offices throughout the 
country, and with State Attorneys General and State environ- 
mental agencies. Today I will discuss the importance of a strong 
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and effective enforcement program nationwide, and how we have 
worked to enhance cooperative efforts with the States. 

First, the importance of strong and effective enforcement: we 
handle cases referred to us from other Federal agencies including 
EPA, the FBI, the Coast Guard, and the Corps of Engineers. We 
bring criminal prosecutions and civil court enforcement actions to 
protect the environment, to remedy environmental harm, to punish 
wrongdoers, and to deter future violations. We support citizen suits 
as an important enforcement tool. Without vigorous enforcement, 
the health of our families, our community, our environment, and 
our economy, would all be compromised. 

Environmental enforcement protects the economy in several 
ways. Eirst, clean air, water and land are essential ingredients for 
a healthy economy. Pollution decreases land value and imposes se- 
rious health care costs and harms industries, such as fishing, tour- 
ism and recreation. Second, companies that fail to comply with our 
environmental laws put law abiding businesses at a competitive 
disadvantage. A strong enforcement program with penalties that 
recapture economic benefit and more to deter the violator is essen- 
tial to fair and honest competition. 

Environmental protection statutes promote and encourage vol- 
untary environmental compliance, and vigorous enforcement drives 
such compliance. People comply with laws in part because, if they 
do not, they will get caught and sanctioned. As William Reilly, the 
Administrator of EPA between 1989 and 1993, stated while at 
EPA, “Enforcement of environmental laws is absolutely essential,” 
and “is at the very heart of the integrity and commitment of our 
regulatory programs.” 

Environmental violations have real victims. Polluting an under- 
ground drinking water supply can threaten thousands of people. An 
oil spill that damages an entire ecosystem such as the Exxon 
Valdez spill in Alaska, may undermine the economic foundation of 
surrounding communities. This division’s job is to ensure that the 
laws Congress has enacted to prevent such harms are respected 
and obeyed, so that these harms do not occur. This is a law and 
order program in a critical area. The American public repeatedly 
has made clear that it wants and expects environmental protection 
and strong enforcement. 

Our environmental laws provide national minimum standards so 
that people all over the country have a level of environmental pro- 
tection and health. These standards are particularly important to 
assure that States do not seek to attract industry by bidding for 
business through lower levels of environmental protection, and to 
protect all our citizens, because our Nation’s air and water and con- 
tamination from our land can easily travel across State borders. 
State enforcement of environmental laws must be viewed in this 
context. 

Third, cooperation with States: what steps have we undertaken 
to promote cooperation with State and local authorities? I’ll men- 
tion eight. 

Eirst, several years ago, I appointed a counsel for State and local 
government affairs to act as a liaison and to assure better coopera- 
tion and communication with the States. 
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Second, we file and handle cases jointly with States. For exam- 
ple, today we are commencing a joint trial with the State of Ohio 
against a company that, for more than a decade, has exceed air 
emissions limits on particulates in operation of its boiler. 

We work with Law Enforcement Coordinating Committees and 
task forces organized through a number of U.S. Attorneys’ offices 
to use Federal, State, and local investigative and prosecutive re- 
sources most efficiently to fight environmental crime. 

Fourth, we have a policy that our civil enforcers notify a State 
in advance of filing a suit in that State, absent exceptional cir- 
cumstances, and invite the State’s participation or cooperation in 
the action. 

Fifth, we participate in a senior forum with State attorneys gen- 
eral, State environmental commissioners, tribal representatives, 
EPA’s Steve Herman and me, to discuss environmental enforce- 
ment and compliance issues. Mark Coleman, on a panel later 
today, is a member of the forum. We meet regularly, and the meet- 
ings are productive. 

Sixth, we work with State officials to train State and local pros- 
ecutors, investigators, and technical personnel in the development 
of environmental crimes cases. 

Seventh, I meet often with State attorneys general, keep an open 
door and an open phone to their concerns and problems, and gen- 
erally provide access and cooperation to discuss and address their 
concerns regarding cases, including enforcement. 

Finally, we have worked to improve and solidify our relationship 
with the 94 U.S. Attorneys’ offices across the country, which in 
turn have ongoing coordination with State and local agencies. 

In conclusion, these steps help assure that we are using our en- 
forcement resources in coordination with States to achieve effective 
environmental results. At the same time, we must assure that in 
those States where enforcement is not sufficiently vigorous — where 
the State does not obtain effective protection through injunctions, 
does not obtain penalties that recover economic benefit to assure a 
level playing field, and does not obtain penalties with a gravity 
component to assure deterrence — the Federal Government brings 
enforcement actions. A recent example is the Smithfield case in 
Virginia, which I’ll talk about in the questions and answers, since 
I can see I’m out of time. 

Again, thank you for this opportunity to describe our program as 
the Nation’s environmental enforcement officers and the ways we 
work with the States to carry out this important mission. I wel- 
come the opportunity to answer your questions. 

Senator Chafee. Thank you, Ms. Schiffer. We’ll finish the panel 
and then have questions for all the members of the panel. 

Mr. Herman, who is assistant administrator for enforcement at 
EPA. Glad to see you, Mr. Herman. Go to it. 

STATEMENT OF HON. STEVEN A. HERMAN, ASSISTANT ADMIN- 
ISTRATOR, OFFICE OF ENFORCEMENT AND COMPLIANCE 

ASSURANCE, ENVIRONMENTAL PROTECTION AGENCY 

Mr. Herman. Thank you, Mr. Chairman. It’s an honor to be here 
this morning, and thank you for the opportunity to testify about 
how EPA is working to protect public health and the environment 
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through a strong and vigorous enforcement and compliance pro- 
gram. 

I would like to make three points in my testimony this morning. 
First, the environmental laws this committee has approved and the 
Congress has enacted are not worth much without a strong Federal 
enforcement program in which both EPA and the States do their 
part. 

Second, our enforcement and compliance program is balanced 
and flexible. We have cut penalties that encourage environmental 
auditing and obtained better environmental results through settle- 
ments. Our compliance assistance services to industry have won 
praise from trade associations and a silver hammer award for their 
contribution to reinvention. These efforts co-exist with and are sup- 
ported by a strong, aggressive and effective law enforcement pro- 
gram. 

Third, we can and should give States more flexibility in their 
management of Federal programs. But Federal environmental law 
also requires States to assume certain responsibilities for both en- 
forcement and public accountability. 

Congress has authorized us to enforce environmental law. It is 
our responsibility to exercise that authority wisely but firmly, with- 
out fear or favor. As with any other law, the public, including re- 
sponsible companies, expects that we will sanction those who vio- 
late the environmental laws we are all required to comply with. 

Enforcement accomplishes three critical goals. Eirst, it protects 
public health and the environment by assuring a speedy return to 
compliance, the elimination or prevention of pollution, and cleanup 
of environmental damage. Last year, polluters spent almost $1.5 
billion correcting violations, cleaning up hazardous waste sites, and 
taking steps to improve the environment and prevent future prob- 
lems. 

Our settlements cut pollutant loading substantially, reducing 
nearly 200 million pounds of carbon monoxide, 16.6 million pounds 
of lead, and 7.7 million pounds of asbestos. 

Second, it seeks to ensure fairness to the regulated community 
by ensuring that those who violate the law do not profit at the ex- 
pense of those who comply. Penalties for serious non-compliance 
keep the playing field level. As the General Accounting Office 
pointed out in a 1996 report, which found that “penalties play a 
key role in environmental enforcement by deterring violators and 
by ensuring that regulated entities are treated fairly and consist- 
ently, so that no one gains a competitive advantage by violating en- 
vironmental law.” 

Finally, it is universally accepted that the threat of enforcement 
sanctions does deter violations and encourages responsible self-po- 
licing. Ninety-six percent of respondents to a 1995 Price 
Waterhouse survey identified fear of inspections as a primary 
motivator for environmental auditing. Perhaps more surprising, en- 
forcement pressure was cited as one of the most important drivers 
of pollution prevention among both large and small businesses in 
a 1996 study, sponsored by EPA. 

A meaningful enforcement program, therefore, not only punishes, 
but also prevents harm. These are the reasons why we think it is 
essential for the Federal Government to maintain a vigorous and 
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aggressive enforcement presence, and why we are committed to 
doing so. 

However, those who believe EPA’s enforcement is solely pre- 
occupied with counting of penalty dollars are fighting law year’s 
war. We are proud of our innovations which fuse compliance assist- 
ance, auditing incentives and more traditional enforcement into a 
dynamic enforcement and compliance assurance program. 

Let me give you four examples. First, we have established na- 
tional compliance service centers to provide plain English assist- 
ance to printers, auto service stations, agricultural businesses and 
metal finishers. These centers are managed in partnership with 
trade associations and have earned a silver hammer award from 
the Vice President’s National Performance Review. 

Second, we have slashed and in most cases eliminated penalties 
for companies that audit and promptly disclose and correct viola- 
tions. More than 150 companies and 400 facilities have disclosed 
violations already under this program. We’ve done this in the sun- 
shine, without privileges for polluters, without indiscriminate am- 
nesties, and without tying the hands of law enforcement officials. 

Third, it is our policy to reduce penalties for companies that 
agree to innovative environmental projects as part of their settle- 
ment for non-compliance. These efforts have yielded more than 
$100 million in environmental projects that benefit local commu- 
nities in fiscal year 1995. 

And last but not least, we are working hard to tie all these ef- 
forts together by launching a national effort, and this addresses the 
point that you made, Mr. Chairman, that will culminate this fall 
to develop new measures of enforcement and compliance success. 
We are including the States, trade associations, industry and public 
interest groups in this effort. This is really a “put-up” or “shut-up” 
time for everybody to come forward with their ideas on the best 
ways to measure our success in this program, and for measuring 
compliance also. 

Let me just conclude with a couple of words about the State part- 
nership, since my time has expired. We share responsibility for en- 
vironmental enforcement under the law. While that partnership, 
the State-Federal partnership is challenging, we believe joint juris- 
diction is fundamentally sound and serves the public well. States 
conduct the lion’s share of inspections, and are essential to main- 
taining an enforcement presence. 

The Federal Government is needed where States lack authority, 
problems that transcend State boundaries or are particularly com- 
plex, and to discourage forum shopping by irresponsible companies, 
and to maintain level playing fields across the Nation. 

We have taken a more flexible approach to our national environ- 
mental performance partnership grants and our performance part- 
nership agreements, which we are working through. Occasional 
conflicts should not obscure the fact that our day-to-day working 
relationships with States on almost all matters is generally very 
good. 

Federal law does establish certain responsibilities for States that 
manage Federal programs, just as they do for EPA. First, under 
Federal statutes and regulations. States must have the authority 
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to enforce the requirements of any Federal programs it admin- 
isters. This includes the ability to obtain 

Senator Chafee. Now, Mr. Herman, in keeping with my stern in- 
junction as we opened, we’re going to have to wind up here. 

Mr. Herman. I will conclude, then, and incorporate the rest of 
my information into answers to questions. 

But I would say, though, Mr. Chairman, and I apologize for going 
over my time limit, is that in all partnerships, EPA and the States 
may have diverse views on issues. In fact, many States have di- 
verse views. We need each other, we have to work together, and 
I think we are in fact trying to overcome these problems. Where 
there is a philosophical difference, figure out how we overcome that 
and do our job for the American public. 

We are continuing to do that and will continue to do that. 

Senator Chafee. Fine. Thank you very much. 

Ms. Nikki Tinsley, Acting Inspector General of the EPA. We wel- 
come you here. 

STATEMENT OF HON. NIKKI L. TINSLEY, ACTING INSPECTOR 
GENERAL, ENVIRONMENTAL PROTECTION AGENCY 

Ms. Tinsley. Thank you. Good morning, Mr. Chairman and 
members of the committee. 

I’m pleased to have the opportunity to discuss independent au- 
dits conducted by the Office of Inspector General dealing with is- 
sues related to environmental enforcement. EPA is working in 
partnership with States and sometimes local agencies to achieve 
environmental goals. I will discuss three aspects of a partnership 
that are essential if it is to work well. 

First, mutually agreed-upon enforcement approaches. Second, 
clear agreement on responsibilities. And third, complete and accu- 
rate reporting of environmental data. I’ll discuss these areas in 
light of our recent audits in the air and hazardous waste programs. 

One generally accepted enforcement approach is that of escalat- 
ing enforcement actions for repeat violations. A violator may ini- 
tially be required to comply with an administrative order or be as- 
sessed a relatively small monetary penalty. If these actions don’t 
bring about compliance, the violator could face civil or criminal ju- 
dicial actions and progressively higher penalties. 

We found numerous instances where this progressive enforce- 
ment approach was not employed. For example, during a 2-year pe- 
riod, a California glass manufacturing company was fined $1,000 
18 times for excess particulate matter emissions. The fines were 
not increased, and the company did not move into compliance. 

The second enforcement approach is that penalties should be 
large enough to negate any economic benefits of noncompliance. 
EPA regions we reviewed generally included an economic benefit 
component in their penalty assessment. But States generally did 
not. When economic benefits are not consistently calculated and 
collected, violators gain an economic advantage over those who 
comply with the law. 

A third enforcement approach is that in order to be fair, pen- 
alties must be consistent relative to the seriousness of the viola- 
tion. We found a great variance when we compared EPA and State 
penalties and when we compared penalties between States. For ex- 
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ample, penalties assessed against hazardous waste violators in a 
sample of 13 States varied from an average of about $7,000 in 
Maryland to almost $60,000 in Texas. 

Inconsistencies in enforcement can result in varied levels of envi- 
ronmental protection that put public health and the environment 
at risk. The inconsistencies we identified were caused by factors 
such as limited State and local resources. State and local concerns 
that large penalties would result in industry relocating, and State 
and local preferences for different enforcement approaches. 

For a partnership between EPA and a State agency to be suc- 
cessful, there must be common agreement about the activities each 
will perform. Our audits showed that EPA and the States fre- 
quently did not agree on program requirements. To illustrate. I’ll 
discuss our audit of EPA and the Pennsylvania Air Enforcement 
program. 

EPA expected Pennsylvania to report significant violators that it 
identified during inspections. In comparison to EPA, the State 
placed less emphasis on reporting violators. While Pennsylvania 
performed 2,000 inspections at major facilities in fiscal year 1995, 
it reported only 6 significant violators to EPA. We reviewed 270 of 
the inspections and identified 64 additional facilities that should 
have been reported. 

Not reporting allowed the State to work with violators to achieve 
compliance without EPA involvement. Unfortunately, achieving 
compliance sometimes took years, during which the violators were 
emitting excessive pollution into the atmosphere. Because EPA was 
unaware of these violations, it was not able to exercise appropriate 
oversight. 

Accurate and complete enforcement data is vital so that we as a 
Nation can judge the extent that industry complies with environ- 
mental laws, and so that States and EPA can target areas for in- 
creased enforcement. We found major omissions and inaccuracies in 
both the air and hazardous waste enforcement data systems. The 
Pennsylvania example I just described illustrates a data emission 
problem, along with the problem of EPA and the State not agreeing 
on responsibilities. 

I’ve discussed three elements we believe are necessary for effec- 
tive partnerships between EPA and the States. First, when vol- 
untary compliance cannot be achieved, partners must agree on an 
enforcement approach that includes escalating penalties and con- 
siders economic benefit and the seriousness of the violations. Sec- 
ond, all partners must understand and accept their responsibilities. 
And third, data systems must contain complete, accurate and 
timely information on enforcement activities. 

That concludes my remarks, and I’d be happy to answer ques- 
tions. 

Senator Chafee. Thank you very much, Ms. Tinsley. 

I must say. I’m sympathetic to the problems you face. It’s not 
easy. 

First of all, we’ve got to consider that each State obviously sup- 
ports the industries within its borders, and doesn’t want to come 
down too hard on these industries. At the same time, if they do 
levy a fine, one of the problems that constantly comes up is, is the 
fine really fair and does it make up for the advantage that that 
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company had over an out-of-State competitor who was abiding with 
the rules the whole time, while enduring any extra costs that go 
with it. 

In other words, did the offender get a competitive advantage that 
produced profits. 

I don’t understand the case you cited — that 18 times in a row the 
California company was only fined $1,000. 

One of the things you mentioned, Mr. Herman, was experimen- 
tation — maybe have the States be laboratories for the enforcement 
of environmental laws. How do you do that, when there’s the chill 
of the Federal Government coming in and overfiling, coming in on 
top? 

Mr. Herman. I think. Senator, there’s a couple of parts to it. I 
think it is very important for the States to have the opportunity 
to experiment, to try different approaches, to gear approaches to 
the situations in their own States. I think that’s part of the frame- 
work that Congress in its wisdom has established. 

In doing that, however, there are certain minimum standards 
which are in the Federal statutes, and which have to be main- 
tained to guarantee that citizens all over the country have a mini- 
mum level of protection. So any experimentation has to go on with- 
in certain boundaries. 

With regard to overfiling, in fact, we recognize that overfiling is 
something of an extraordinary action to take. 

Senator Chafee. How many times do you think you overfile a 
year? 

Mr. Herman. Last year, we had four overfiles. 

Senator Chafee. In other words, you came in on top of — a State 
court action was proceeding, and you came in on top of that in the 
Federal Court? 

Mr. Herman. That’s correct. It’s a little more interesting than 
that, actually. The State action is finished. My understanding is 
that in two of those four cases, we actually were invited in because 
the State was not able to get adequate relief from their statutes. 

But in the previous 2 years, there were 15 overfiles. Again 

Senator Chafee. Per year? 

Mr. Herman. No, total. Prior to that, there was an ECOS study 
which ECOS commissioned among the States, which showed that 
the States basically were not overrun by overfiles. We used that en- 
forcement tool only when the result that the State got was insuffi- 
cient or was not taken in timely fashion, where statute of limita- 
tions was going to run out, or the relief they got was insufficient. 
Recently, you may have read about a fairly extraordinarily overfil- 
ing case, which I’ll 

Senator Chafee. Why don’t you touch on that briefly. 

Mr. Herman. That was the Smithfield Ham case, in Virginia. 
There were thousands of violations — ^horrible discharges into the 
water. The State was willing to settle for a very modest amount. 
EPA overfiled. We were challenged in Federal Court. Last week, a 
Federal district judge in a 75-page opinion upheld us on all points. 
Now the only issue is the amount of the penalty. All of the overfil- 
ing cases really have been where there’s been gross disparity in the 
relief that is sought. 
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Senator Chafee. Let me just briefly ask a question of Ms. 
Schiffer. I was interested, Mr. Coleman, who’s coming up in the 
next panel, is chairman of a council you have. Is he with the Attor- 
ney General in some State? 

Ms. Schiffer. He’s head of the environment agency in the State 
of Oklahoma. 

Senator Chafee. OK. Well, he must be all right. 

[Laughter.] 

Senator Chafee. So, this group, this Environmental Council of 
States, is what — an organization of the enforcement people from 
the States? 

Ms. Schiffer. I want to separate out two different groups. Mr. 
Coleman has been chair of something called ECOS, which is the ac- 
ronym for the Environmental Council of the States. Mr. Herman 
can probably better address the operation and Mr. Coleman’s role 
in ECOS. 

We also have an informal group of people who are primarily en- 
forcers, Eederal and State. This group includes State attorneys gen- 
eral, and personnel from the Justice Department, and LF.S. Attor- 
neys’ Offices. 

Senator Chafee. So you’re a member of that group? 

Ms. Schiffer. I’m a member of that group. 

Senator Chaeee. And they come to what, advise you on whether 
these overfilings are creating chaos? 

Ms. ScHiEFER. No. It’s a group that’s designed to just discuss is- 
sues that arise in enforcement. It’s very informal and we discuss 
a range of issues on and off the record. It is an informal way to 
help us all be better enforcers. 

Of course, one of the issues that we do discuss is overfilings. And 
I’d like to underscore what Mr. Herman has said, about the fact 
that they are few in number, the Smithfield case that Mr. Herman 
mentioned being a very good example of an overfiling where a com- 
pany was discharging 

Senator Chafee. Well, I don’t want to get into details of that. 

Senator Thomas. 

OPENING STATEMENT OF HON. CRAIG THOMAS, U.S. SENATOR 
FROM THE STATE OF WYOMING 

Senator Thomas. Thank you, sir. 

It seemed to me part of your message was that the rules need 
to be enforced. I don’t think anybody objects to that idea. The ques- 
tion is, how do we best work with the local and State governments. 
Now, frankly, I wouldn’t have guessed that was the topic from your 
conversations. You talked about what you needed to do and so on. 

What do you think about moving more of the activities to the 
States on the premise that they are closer to it and can indeed do 
it better within the framework of the Eederal legislation? I didn’t 
think you talked much about that. Aren’t we seeking to try and in- 
volve the State more? I got the impression you think things are 
great the way they are. 

Mr. Herman. I think on many fronts. Senator, we are trying to 
do more. There are several things that have to be looked at, which 
I think most of the States would agree with. What are the States’ 
capabilities in different areas. Some States, there’s a wide range of 
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capability among the States, as everywhere. Different States have 
different strengths and different interests. 

Where States can handle more, they are in fact handling more. 
And we see it all the time. States do most of the enforcement in 
our area, so I’ll address enforcement. The overwhelming number of 
enforcement actions are taken by States in the country. In our 
criminal enforcement programs, a great portion of our resources 
and time are spent building capacity among State officials. The re- 
sponse of State, local sheriffs and district attorneys has been over- 
whelming — they want to get the resources and the support we pro- 
vide. 

Senator Thomas. One of the difficulties with hearings, generally, 
is that you are the first panel and then by the time the other wit- 
nesses come, you may be gone. I think one of the future witnesses 
will say the crisis of environmental enforcement is now. Do you 
agree with that? 

Mr. Herman. I don’t know what that means. 

Senator Thomas. Well, it means that there’s a crisis in environ- 
mental enforcement. 

Mr. Herman. I think it’s critical that we have strong 

Senator Thomas. No, that’s not what it means. It means there’s 
a crisis in getting the job done, I believe. 

Mr. Herman. I don’t know if there’s a crisis in getting the job 
done. I think some people question whether we should do it. 

Senator Thomas. No, this person will not question that, I am 
sure. I think he’s saying it isn’t being done properly. 

Ms. ScHiFFER. Senator Thomas, I believe that all of us feel that 
we are working very hard to assure that companies and people in 
America comply with our environmental laws, and that enforce- 
ment is a very important and effective tool to helping move that 
along. 

We are working cooperatively with States, but it really needs to 
be done in a combination with Federal and State enforcement in 
order to be effective. It is true that resources have been cut back 
with both some State agencies and all of us in the Federal Govern- 
ment are operating under some limited resources now. So that we 
don’t always have complete resources to do the very most enforce- 
ment that we would like to. 

But I think in terms of a crisis of environmental enforcement, 
what we have is many companies who will at least in private tell 
you that it is important that we enforce so that the companies that 
are stepping up to the plate and doing a good job aren’t at a com- 
petitive disadvantage vis-a-vis companies that are not taking care 
of their pollution control obligations. 

Senator Thomas. These are folks who will say something later, 
when you all don’t have a chance to respond. This one, I para- 
phrase, says, I think there is no EPA-State partnership in some 
areas. EPA’s perspective seems to be they own the ranch and we’re 
the hired hands. How do you respond to that? 

Mr. Herman. My perspective is very different. We have reached 
out more toward the States than any other prior administration. 
We have brought the States into the planning of enforcement, try- 
ing to incorporate State and Federal priorities in all our regions. 
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We are dealing with some philosophical problems that we have 
to work through. So though I think there are problems, I also am 
absolutely confident that we are working them through. We have 
had some serious problems, as you know, with regard to the ques- 
tion of State audit laws. We have been negotiating and talking to 
States, we’ve reached agreements with St^ates like Texas, Utah, 
Michigan and others, in terms of how we proceed, even though 
there is some disagreement. 

We are doing the training of local people. We are trying to nego- 
tiate performance partnership agreements, specifically with regard 
to enforcement. Administrator Browner and Deputy Administrator 
Hanson are both former commissioners. They both welcome meet- 
ing with the commissioners and have had some very serious talks. 
I think we’re going through some periods of major changes and 
looking at new ways of doing things. 

I think as we do them, you don’t get instant agreement. These 
are very, very tough problems and they’re tough issues in terms of 
balancing different interests and different approaches. There are 
people who see the light and know the absolute right way to go. 
I think it’s much more complicated than that, and that’s what we 
have to have patience to work through with each other. 

Senator Thomas. Thank you. 

Senator Chafee. Senator Baucus. 

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR 
FROM THE STATE OF MONTANA 

Senator Baucus. Thank you. Chairman. 

One of the questions that concerns me is letting States and com- 
panies know generally when and under what circumstances the 
Federal Government will overfile. That is, even though the State 
is proceeding at one level or another, that EPA, the Federal Gov- 
ernment believes that the State enforcement action is inadequate. 

It seems to me it would be helpful if there’s a general under- 
standing as to how the Federal Government decides to step in, and 
under what circumstances and when, etc., so that everyone tends 
to know when that might or might not happen. 

So how do you decide when to step in? What are the rules and 
what are the guidelines? How well publicized are they, how well 
known are they? Are they agreed upon? Do they vary significantly 
so people don’t know what the rules, standards, guidelines are? I’d 
like you to discuss that, please. 

Mr. Herman. I’ll start. Good morning. Senator Baucus. 

There are guidelines. We have guidance called timely and appro- 
priate guidance, which sets out sort of the reasonable amount of 
time within which an action should be brought and guidelines for 
penalties that should be given. 

Senator Baucus. And these are well known? 

Mr. Herman. They should be, yes. They’ve been out there for 
quite some time. And I think if you ask the State representatives 
that are going to testify after me, and I believe they were worked 
through with them in the late 1980’s. 

But let me say two other things. One is, in every case as far as 
I know that we overfile, we talk to the State first. We try not to 
have a surprise. We try and tell them what exactly is our problem 
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with what they’re doing. And they will tell us why they think you 
shouldn’t have a problem, or what the situation is, why what 
they’re doing is fair. 

Second, or third, the problem of overfiling, I think it’s a small 
blip when you look at the numbers of actions that are taken by 
both the Federal Government and all of the States. The percentage 
of overfiles is absolutely infinitesimal. Last year, there were four. 
In 1994 and 1995, there were 15. 

Prior to that, according to an EGOS survey, it was under 30 for 
several years. It’s just not a large universe. 

Now, we realize the seriousness of it. And as I said prior to your 
coming in, in some cases that I’ve mentioned, the States have actu- 
ally asked us to come in, because they weren’t able to get adequate 
relief under their laws. 

But both Ms. Schiffer and I are firm believers in giving the 
States advance notice, trying to talk to them about it. Certainly if 
there’s time, engaging in some serious discussions about whether 
we have to do it, do they want to join us, do they want to change 
course. 

Senator Baucus. Ms. Schiffer. 

Ms. Schiffer. Thank you. Senator Baucus. 

I think the Smithfield case, which was ruled on last week by the 
district court in Virginia, is a very instructive example. There we 
had a company that was discharging wastewater from its meat 
packing operations into a tributary of the Chesapeake Bay over 5 
years in complete violation of its permit limits. Its wastes included 
cyanide, excess nitrogen, and a variety of other extremely harmful 
things, including fecal coliform. 

We talked to the State of Virginia about enforcement. The State 
of Virginia really took no real enforcement action. Then we notified 
the State of Virginia that we were going to file an enforcement ac- 
tion against this extremely serious violator, and 3 days later, with- 
out telling us, the State of Virginia filed a case in court asking for 
what were relatively modest penalties in the face of these enor- 
mous violations. 

In fact, the court ruled last week that the Government’s case was 
justified, and that there were serious violations here. The penalty 
issue has been deferred. The court also ruled that Virginia’s pro- 
gram, which it may consider an example of experimentation, did 
not have adequate opportunity for public participation and had an 
administrative penalty system where someone could be assessed a 
penalty only if they agreed to it. The administrative process 
couldn’t impose a penalty on people. 

So the court said the State program was therefore not com- 
parable to a Federal program, and actions taken by the State 
weren’t going to get in the way of Federal action. That’s an exam- 
ple of where we had what I think of as the three things. We needed 
serious injunctive relief here, so that the environment wouldn’t be 
harmed any more. We needed a serious penalty that recovered eco- 
nomic benefit. That is what the company 

Senator Chafee. I tell you what. We just can’t explore each of 
these cases by themselves. 

Senator Baucus. I want her to give us just a one sentence sum- 
mary of it, which she’s doing right now. 
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Senator Chafee. Well, let’s hear that one sentence, not too many 
commas in it. 

[Laughter.] 

Ms. SCHIFFER. I’ll try. The penalty needs to be high enough to 
deter, so that a company doesn’t think it can come in and wait 
until it’s caught by a Government authority and then pay what it 
would have had to pay in the first instance. 

Senator Chafee. That’s a great sentence. 

Senator Baucus. Thank you. Chairman. 

[The prepared statement of Senator Baucus follows:] 

Prepared Statement of Hon. Max Baucus, U.S. Senator from the State of 

Montana 

Thank you, Mr. Chairman. I’ll cut right to the chase. 

Twenty-five years ago, this committee made a profound decision. It established 
national standards for clean water, clean air, and other forms of environmental pro- 
tection. 

And measured by the improvements we see in our air and water, this policy has 
been a huge success. 

But unless national environmental standards are backed up by a national enforce- 
ment policy, it’s national in name only. Compliance can vary widely. And companies 
that play by the rules will be placed at a competitive disadvantage compared to 
companies in other states that break the law and get away with it. 

So I believe that it is critically important to maintain a strong Federal enforce- 
ment backstop. 

That said, we have to remember that our objective is not enforcement for it’s own 
sake. Our objective is compliance to improve the environment. 

So I remain interested in further steps that we can take to help companies under- 
stand and comply with the law, especially small businesses that can’t afford law- 
yers, consultants, and audits. 

I also am interested in trying to improve the balance between Federal and State 
compliance efforts, so that we focus our resources and use them as efficiently and 
effectively as possible. 

It looks like we have good, balanced panels of witnesses and I look forward to 
hearing from them. 

Senator Chafee. Senator Inhofe. 

OPENING STATEMENT OF HON. JAMES M. INHOFE, 

U.S. SENATOR FROM THE STATE OF OKLAHOMA 

Senator Inhofe. Thank you. Senator Chafee. I was just a couple 
of minutes late, so I didn’t get a chance to do an opening state- 
ment. So I’d like to submit at the beginning of this meeting my 
written statement into the record. 

Senator Chafee. Let me just say, somewhere in here when I 
started, we’re under somewhat of a time constraint. And as I men- 
tioned, the first panel always gets a preferential amount of time, 
and so I want to make sure that each panel gets 

Senator Inhofe. I’ll stay within my time. But I’d like to have 
that statement in the record, and also the two letters that I re- 
ferred to in my statement entered in the record entered at the ap- 
propriate place. 

Senator Chafee. Without objection, so ordered. 

[The prepared statement of Senator Inhofe follows:] 

Prepared Statement of Hon. James M. Inhofe, U.S. Senator from the State 

OF Oklahoma 

Mr. Chairman, thank you for calling today’s hearing on the relationship between 
the Federal and State governments in the enforcement of environmental laws. This 
is a very important area and I am glad we are having this hearing today. 
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As the chairman of the Clean Air and Wetlands Subcommittee, I will be looking 
at the enforcement of these programs very carefully in the months to come. I am 
particularly concerned about the enforcement of several of the Clean Air regulations 
particularly the new “Credible Evidence Rule,” the planned enforcement activities 
for the “enhanced monitoring rule,” and the manner in which the EPA has been 
threatening to cutoff highway funds to the States. But these are issues I prefer to 
address in separate Clean Air hearings or in the ISTEA reauthorization process. 

Today, I think it is important to address the overall enforcement program of the 
Federal Government. I have two main concerns that reach across all environmental 
laws. 

(1) The States are in the best position to enforce the environmental laws and reg- 
ulations. 

The EPA should be limited to an oversight role for consistency only and for pro- 
viding advice to the States. They should not be in the business of second guessing 
States or playing the big bully on the block. I realize that the majority of enforce- 
ment actions are taken by States, but we are now 25 years into our Nation’s envi- 
ronmental programs and the States should take an even greater role. It is time for 
us to acknowledge that the States can and should take a greater role in environ- 
mental programs, and enforcement issues are an excellent example. The States can 
often accomplish activities in a more efficient manner. 

I would like to highlight one example. While this is not an enforcement case, it 
is a Superfund cleanup case that I mentioned at our last Superfund hearing. It 
shows that the States are better equipped to clean up sites faster and more effi- 
ciently than the Federal Government, which in turn provides for a cleaner environ- 
ment. 

The example was two refinery waste sites in Oklahoma, Sand Springs and Vinita. 
Both are owned by the same company. The clean up at Vinita was directed by the 
State of Oklahoma, it cost almost one third as much as the Federal site per cubic 
yard of waste ($92 verses $262 per cubic yard) and only took 3 years verses 11 years 
at the Federal site in Sand Springs. 

After I used this example, the EPA responded with a letter to members of the 
Committee explaining how I was wrong. I would like to offer the EPA letter as well 
as a response by the company into the record. As you can see by these letters, the 
EPA missed my point. Comparing the cost of cubic yard to cubic yard for the same 
waste, the State site was faster and cheaper. My point then, as it is today, is that 
there are some activities the States do more efficiently which should be left to the 
States. 

(2) We should get away from enforcement action bean-counting. 

I would like to hear some suggestions today on how to get away from enforcement 
bean counting. Imposing large fines on someone for failure to file a form properly 
does not help anyone including the environment, except as another notch on the belt 
of the inspector. We need to change the climate on enforcement-bean counting. I’m 
sure some of you will say it is changing or it has changed; but I disagree. The well- 
publicized news reports last fall about the Department of Justice complaining that 
the EPA had not referred enough cases in 1996 is proof that it is the quantity of 
cases that counts, not the quality. While this may very well be a result of Congres- 
sional budget influences, we need to get away from this. 

If the Agency works out a program for the States to provide assistance to the reg- 
ulated community to ensure compliance with the environmental laws, and quits 
measuring success by the number of cases filed, fines collected, or people jailed; then 
our environment will be protected and I will be the first to defend the Agency here 
in Congress. 

I am glad to see Mark Coleman from Oklahoma here today, I welcome his testi- 
mony and that of the other witnesses. 


U.S. Environmental Protection Agency, 

Washington, DC, March 12, 1997. 

Hon. James M. Inhofe, 

U.S. Senate, Washington, DC. 

Dear Senator Inhofe: At the March 5, 1997 Senate Environment and Public 
Works Subcommittee on Superfund, Waste Control and Risk Assessment Oversight 
Hearing on S. 8, the Superfund Cleanup Acceleration Act of 1997, you raised a com- 
parison of ARCO’s cleanup costs and timeframes for two Oklahoma sites in your 
opening remarks. The Administrator promised we would follow up with you on this 
example. 
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As outlined below, it is quite clear that these two sites are in no way comparable 
other than the fact they are both in Oklahoma and are currently owned by the same 
corporation. The Agency is very concerned that “old horror stories” and the way the 
program was operated prior to 1993 continue to dominate the Superfund debate. 
The Superfund program is fundamentally different today — a point the Adminis- 
trator emphasized at the hearing. To that end, we are pleased that you have given 
us the opportunity to demonstrate that not all sites are the same and that States 
tend to undertake the cleanup only at lesser contaminated sites. We have also in- 
cluded an example of how our Superfund Administrative Improvements have im- 
pacted Oklahoma — ^which we hope you will factor into any discussions of Superfund 
Reauthorization. 

COMPARISON OF CLEANUPS AT SAND SPRINGS AND VINITA, OK 

Site Comparison 

While both of these sites are former Sinclair refineries, several differences exist 
that prevent a credible direct comparison of cleanup costs and timeframes between 
the two sites. The Sand Springs site was judged much more of a threat to public 
health and the environment and was listed on the NPL. The Vinita site was evalu- 
ated by EPA and referred to the State for action because it presented little health 
risk. Key differences include the following: 

Volume of Waste Cleaned Up — The Sand Springs cleanup addressed nearly three- 
and-one-half times the volume of waste at Vinita. 

Complexity of Wastes — After closing as a refinery, the Sand Springs site was used 
by several other industries, including a chemical recycler, resulting in a significant 
degree of contamination from chlorinated solvents and other chlorinated hydro- 
carbons at the site. As a result, 5000 cubic yards of Sand Springs waste had to be 
shipped offsite to a commercial hazardous waste incinerator. In contrast, the Vinita 
site contained refinery wastes only, which are much less expensive to remediate 
than chlorinated wastes. 

Proximity to Population — The Sand Springs site is located in a populated area, ad- 
jacent to businesses, near to residences, and adjacent to the Arkansas River, which 
is heavily used for recreational purposes. Approximately 300 people work on, or ad- 
jacent to, the site. There are four schools, a hospital, an orphanage, and numerous 
restaurants within a mile of the Sand Springs site. The Vinita site is in a relatively 
remote area, nearly two miles from the town of Vinita. 

Ground Water Use — Ground water is used within one-half mile of the Sand 
Springs site. There are no water wells within four miles of the Vinita site. 

Air Emissions Safeguards — Due to the proximity of population and the chemical 
composition of the wastes, there was a major concern with controlling air emissions 
at Sand Springs. For example, there was a documented incident which indicated the 
presence of hydrofluoric acid gases within the sludge pits. Prior to EPA involvement, 
earthwork activities by the city of Sand Springs to construct a storm water retention 
basin adjacent to the sludge pits caused a significant release of gases which re- 
quired the hospitalization of workers and the evacuation of nearby businesses. Due 
to this potential for an off-site release of air contaminants, EPA took extra pre- 
cautions to protect the health and welfare of surrounding businesses and residents, 
including the Sand Springs Home for Orphans. EPA required extreme care to be 
taken during excavation activities, including emission controls and extensive air 
monitoring. Although expensive and time consuming, these protective measures 
were necessary to ensure the safety of the community. The more remote Vinita site, 
without the complications posed by chemical plant wastes, did not require this de- 
gree of protection . 

Priority of Site — Due to the types of waste present, the proximity to population, 
and the sensitivity of ground water, the Sand Springs site ranked for NPL listing 
under the HRS, while the Vinita site fell far short. 

Protectiveness of Disposal Cell — The Sand Springs site used a RCRA-caliber vault 
for disposal of the stabilized waste, whereas a simple clay-lined cell was used at 
Vinita. 

Design Costs — Due to uncertainties as to whether the stabilization process would 
work effectively on the Sand Springs wastes within allowable air emission levels, 
ARCO proceeded with design of an incineration system so that they would have a 
fall-back treatment technology ready in case the stabilization did not work. This 
added significantly to ARCO’s design costs at Sand Springs but was not a factor at 
Vinita. Furthermore, ARCO was able to utilize its extensive (and costly) initial sta- 
bilization process studies from Sand Springs to shortcut the design process at 
Vinita. 

The following matrix compares some characteristics of the two sites: 
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Factor 

Vinita 

Sand Springs 

Size of site 

177 acres 

200 

Volume of waste 

62,000 cu yds 

213,000 cu yds 

Volume of Chlorinated Hydrocarbons 

0 

5,000 cu yds 

Population within 4 miles 

6,582 

15,000 




HRS Score 

0.94 (prescore) 

28.86 

Drums of hazardous materials removed 

0 

400 


Sand Springs Touted as Ahead of Schedule and Under Budget 
The Sand Springs remediation (construction) actually began in 1992 (not 1985) 
and took 4 years to complete. At an August 29, 1995 ribbon-cutting to celebrate 
completion of construction, ARCO stated that the remedy had been completed 1 year 
ahead of the Consent Decree schedule and $10 million under budget. 


Impact of Administrative Reforms 

In addition to the differences above, it must also be pointed out that the Sand 
Springs cleanup was conducted prior to the Superfund Administrative reforms. A 
much better example of how EPA is currently addressing the cleanup of abandoned 
refineries is the Fourth Street site in Oklahoma City. The Fourth Street site utilized 
on-site stabilization/solidification, neutralization, and off-site disposal as the rem- 
edy. The waste at the site was an acidic sludge containing high levels of lead. The 
remediation of approximately 43,000 cubic yards of sludge was completed on sched- 
ule, under budget, and with no lost time accidents, at a total cost of just under $5 
million. The volume and type of waste addressed make Fourth Street a much more 
credible point of comparison to the Vinita site, even though Fourth Street is in a 
much more populated area. 

I hope that this clarifies the differences between the sites. If you have any addi- 
tional comments or questions please contact Kevin Matthews (202-260-5188) in my 
office or Ed Curran (214-665-2172) at our Regional Office in Dallas. 

Sincerely, 


Robert W. Hickmott, 
Associate Administrator. 


ARCO, 

Los Angeles, CA 90071, April 2, 1997. 


Hon. James M. Inhofe, 

U.S. Senate, Washington, DC. 

Dear Senator Inhofe: Several weeks ago, you were kind enough to forward to 
us a letter from EPA which responded to a comparison we had discussed with you 
earlier of costs at two ARCO managed Oklahoma remediation sites, Vinita and Sand 
Springs. The attached paper responds to the EPA assertions in that letter. 

As you will see, we feel that the substantial differences in per cubic yard remedi- 
ation costs at the two sites — $92 at Vinita, $263 at Sand Springs — must be laid 
principally at the door of the CERCLA statute itself. Roughly two thirds of the dif- 
ference in cost was caused by the procedural complexity and remedy selection deci- 
sions driven by the law. One third of the difference, or less, is accounted for by dif- 
ferences in site location and waste. 

What we draw from this experience is that CERCLA’s fundamental design — the 
bones of the statute — are wrong. And as long as it remains as is, we can expect ex- 
travagant costs and lengthy delays of the sort we experienced at Sand Springs. Al- 
though EPA has recently made a strong effort to do as much as it can administra- 
tively to rationalize the process and choose more sensible remedies more quickly, 
it cannot alter the basic structure and commands of the statute. 

We would be happy to meet with you to discuss further our experience at the 
Oklahoma sites or with Superfund generally. Again, we appreciate your efforts in 
seeking reform of this well meant but badly crafted program. 

Very truly yours. 


Kenneth R. Dickerson, 


Senior Vice President. 
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ATTACHMENT 

Comparison of Sand Springs and Vinita, Oklahoma Sites 

The principal point we wish to make is that the wastes treated at the Vinita and 
Sand Springs site were very similar, but the Sand Springs waste cost more than 
three times as much per cubic yard to remediate. Moreover, the Vinita project took 
3 years to complete, the Sand Springs project 11 years. These two comparisons 
speak volumes about the CERCLA process. State remediation, in this instance, was 
far more efficient, faster, cheaper, and protected the public health and the environ- 
ment. As we will outline below, the differences between the two sites are far less 
significant than their similarities. Indeed, the chief difference is that Sand Springs 
was listed on the National Priorities List, and Vinita wasn’t. 

EPA’s response to Senator Inhofe’s March 5 hearing questions justifies the dif- 
ferences in remediation cost and duration at the two sites based upon a list of fac- 
tors which at first blush seem a reasonable basis for differentiation. However, we 
differ in many respects with EPA’s facts, characterizations, and conclusions: 

Waste volumes — Sand Springs waste volume was about twice Vinita’s (not three 
and one half times). Apart from that discrepancy, the real point here is that greater 
waste volumes should — and usually do — make unit costs significantly cheaper, not 
more costly. 

Waste complexity — The Vinita and Sand Springs wastes were quite similar — refin- 
ery acid sludges — and the remedy eventually selected — solidification — ^was also the 
same. Vinita waste cost $92 per cubic yard to remediate; Sand Springs cost $263 
per cubic yard. The cost comparisons we have stated for cleaning up wastes at the 
two sites include only refinery waste. 

The chlorinated hydrocarbon wastes which EPA mentions were deposited in a to- 
tally separate and physically distinct area — the so called Glenn Wynn site. ARCO 
had placed no waste at the Glenn Wynn site. Regardless of the lack of physical or 
legal relationship, EPA combined the Sand Springs and Glenn Wynn sites and re- 
quired ARCO to sign a consent decree agreeing to clean up both, this despite the 
existence of over 200 potentially responsible parties at the Glenn Wynn site, many 
of which were large, financially solvent firms. ARCO complied with the decree, 
cleaned up the Glenn Wynn waste, and was then forced to sue the responsible com- 
panies. ARCO collected its remediation costs, but lost $4 million in outside legal fees 
it was forced to expend in the collection effort (The U.S. Supreme Court has held 
that legal fees cannot be recovered in the absence of Congress amending CERCLA). 
Nor did ARCO recover compensation for the considerable inhouse management, 
legal, and executive time spent to recover the Glenn Wynn costs. 

While we didn’t include an extended discussion of the Glenn Wynn issues in our 
earlier paper, this matter raises collateral issues (collateral, that is, to remediation 
cost and timing problems) pointing to very serious statutory defects in CERCLA. 
These are, first, EPA’s unfettered discretion to define NPL sites and require clean 
ups which unfairly burden individual parties and, second, the prohibition on recov- 
ery of legal fees in contribution actions brought by private parties who have done 
more than their share of the clean up. 

Proximity to Population — It is true that the Vinita site is rural, and the Sand 
Springs site is located in an industrial district of the municipality, although both 
sites had people residing within one half mile of the site operations. We agree that 
particular care needs to be taken in clean ups where people, water or animals are 
close by. In fact, ARCO took scrupulous care to limit exposure to workers and re- 
leases to the surrounding environment in both clean ups, and happily adopted addi- 
tional safeguards at Sand Springs because of the proximity to the community. The 
point the government seems to be making, though, is that the difference in tbe set- 
ting of the site accounted for the bulk of the difference in the remediation costs and 
timetables. We don’t agree with that view, nor with the implication that the State 
of Oklahoma’s program would inadequately protect its people and resources — for a 
Vinita or Sand Springs site. 

Ground Water — It’s not clear what point the government is making here. Protec- 
tion of ground water was not a principal or express determinant of the remedy se- 
lected at either Sand Springs or Vinita. Each remedy was chosen for source con- 
trol — keeping people from direct contact with the waste. The remedy was the same 
at both sites (solidification and capped containment). An additional target of the re- 
mediation process at each location was to isolate the solidified waste from surface 
runoff and ground water, and to ensure that if water ever did reach the waste, noth- 
ing harmful would leach from it. However, there is no drinking water well anywhere 
near the Sand Springs site which could be affected by the waste (the well EPA de- 
scribes as a half mile away is crossgradient and more than a mile distant from any 
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waste). Moreover, the surface aquifer was contaminated by other industrial sources 
upgradient of the Sand Springs site. 

Sand Springs costs were boosted considerably by EPA’s requirement that the so- 
lidified (non-hazardous, non-leachable) waste be contained in a RCRA vault, but this 
was, in our view, an inappropriate decision justified by reference to CERCLA’s stat- 
utory framework (requiring the use of applicable, relevant and appropriate require- 
ments — ^ARARs — from other environmental laws and regulatory regimes), and not 
by groundwater concerns. We discuss this issue in more detail below. 

Air Emissions Safeguards — As we noted above, ARCO willingly employs state of 
the art measures and safeguards to protect workers, nearby people and the environ- 
ment. While the Sand Springs waste was somewhat more difficult to handle, and 
businesses were located immediately adjacent to the site, the protections employed 
in the Sand Springs and Vinita clean ups were quite similar, including air emissions 
controls, protective equipment, and monitors. In fact, the principal exposures in both 
projects were those presented to the remediation workers, who were excavating the 
acidic waste which emitted sulfur dioxide fumes before neutralization with lime. At 
both sites, perimeter air monitors were installed; and concentrations of sulfur diox- 
ide seldom reached levels of concern at the property boundaries at either site. 

It is true that Sand Springs city workers laying a sewer across the site dug into 
a lens of refinery acidic waste, which liberated sulfur dioxide — not hydrofluoric acid 
gases. This incident undoubtedly helped to propel the Sand Springs site onto the 
Superfund list, but added little to the cost differential between the sites — since both 
had similar waste and required the same kind of safeguards. We estimate that, at 
very most, the combined factors of more acidic waste and closer proximity to people 
and businesses may have accounted for a third or less of the difference in costs be- 
tween the two sites. 

Priority of Site — Whether a site qualifies under EPA’s hazard ranking system for 
listing should be irrelevant to remediation timing and costs. Indeed, the fact that 
EPA regards a site as a priority should accelerate action and drive EPA to quickly 
find the most cost effective remedy that protects people and the environment — just 
the sort of thing that didn’t happen here. In our experience it rarely ever happens 
in a CERCLA remediation setting. 

Protectiveness of Disposal Cell — EPA required ARCO to construct a RCRA vault 
at Sand Springs which cost substantially more than a clay lined and capped cell of 
the sort which was used at Vinita. This accounted for about one third of the dif- 
ference in costs. RCRA facilities are designed to be used for the containment of haz- 
ardous wastes which present a danger to ground and surface waters, not inert, non- 
leachable, non-hazardous wastes of the sort produced by the remediation processes 
at Vinita and Sand Springs. 

While ARCO agreed to build the RCRA vault at Sand Springs, in our judgment 
it was excessive and neither cost effective nor legally warranted. EPA required the 
more costly containment option as a condition of dropping the incineration remedy 
which it had initially chosen. In fact, ARCO has cleaned up two other similar refin- 
ery waste (EPA-lead) NPL sites in different EPA regions for which capping — with- 
out a RCRA vault — was the remedy to which EPA agreed. This illustrates one of 
the clear statutory problems with CERCLA — the preference for treatment and 
ARARs, combined with EPA’s enormous discretionary power, often and unpredict- 
ably leads to remedies which are excessive and which a PRP simply accepts rather 
than risk the extreme consequences of a challenge. This is another statutory prob- 
lem which cries out for legislative change. 

Design Costs — EPA is simply incorrect in asserting that ARCO itself chose to de- 
sign an incineration remedy. ARCO advocated solidification as the remedy, which 
EPA refused to accept without extensive site specific testing. Accordingly, the incin- 
eration remedy was mandated by EPA in the Record of Decision and strongly ob- 
jected to by ARCO. ARCO was forced to spend well in excess of $600,000 on the 
design of the incineration remedy before State and community opposition, test re- 
sults, and other factors caused EPA to relent and approve the solidification alter- 
native. Moreover, EPA is incorrect in asserting that Sand Springs studies reduced 
the cost of the Vinita remedy — in fact, Vinita was designed and finished before the 
Sand Springs solidification remedy was engineered. If anything, experience at the 
Vinita project lowered the Sand Springs cost. 

The real cost differences between the two sites lay in three areas. First, construc- 
tion of the RCRA vault and associated logistical difficulties accounted for perhaps 
one third of the cost difference. The endless rounds of studies, engineering and de- 
sign approvals, and extensive oversight required by the CERCLA process accounted 
for at least one third of the total difference in per ton costs. The remaining third, 
and the only legitimate increase, was caused by the urban setting of the Sand 
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Springs site (most notably construction problems caused by lack of space) and its 
slightly different waste. 

In the end, we are left with the conclusion that the two projects were — or should 
have been — remarkably similar — the only real difference was that Sand Springs was 
a Superfund site, and Vinita was not. Wastes and remedies were, but for the ill- 
chosen RCRA vault, quite similar. Yet each remediated yard of Vinita waste cost 
less than a third of what it took at Sand Springs; and Vinita was completed in 3 
years while Sand Springs took eleven. This sort of problem is endemic in CERCLA, 
and its source is the statute itself, not the people. 

EPA — including its site managers and hazardous waste program executives — are 
not the problem. In fact, after the initial skirmishes and disagreements with EPA 
during the first several years of the project, the Region VI team in charge of Sand 
Springs struggled constantly to bring rationality and speed to decisionmaking. They 
only partly succeeded. The difficulty lay — and still lies — in the commands and ambi- 
guity of the law itself. 

It is a statute whose design guarantees vicious litigation, agonizingly slow deci- 
sions, and unbelievably expensive remedies. It prevents reuse of old industrial prop- 
erty and revitalization of cities. It doesn’t clean up the worst problems first. EPA 
has made some progress with its administrative reforms, but cannot fix the core of 
this badly conceived statute. Congress must act. 

Senator Inhofe. Mr. Chairman, as the chairman of the Clean Air 
and Wetlands Subcommittee, I’m very interested in the enforce- 
ment. I would really like to mention a couple of things, one was 
brought out by Senator Thomas when he talks about the States 
being in a better position and how difficult it is in some of these 
hearings. Because we’ll make a point, to you, and then you are out 
of here. The next group comes up and they repeat everything you 
say. 

I would only recall to the chairman’s memory the statement that 
I made, that proved the point to me, anyway, that the States do 
a more effective job, and I used several examples. The example I 
used before your committee just a short while ago had to do with 
Superfund sites. I compared two sites in Oklahoma, one at Vinita, 
OK, and one at Sand Springs, OK, by the same company. And the 
one that was done by, directed by the State of Oklahoma cost one- 
third as much as the Federal site, per cubic yard of waste. In other 
words, it was $92 a cubic yard cost to clean up the site that was 
under the supervision of the State of Oklahoma, as opposed to $262 
a cubic yard of the Federal Government-supervised cleanup. The 
State took 3 years, the Federal Government took 11 years. 

I see example after example after example, and I’m sure that Ad- 
ministrator Browner is getting tired of me using all these exam- 
ples. 

So anyway, later after that meeting, they refuted that, and I 
have letters that I will insert in the record here in the appropriate 
place that shows I was exactly on target. 

The other area of concern is having to do with what they call 
bean counting. You said, Mr. Herman, that that was last year’s 
war. When was the war over? 

Mr. Herman. The what? 

Senator Inhofe. This is on measuring performance by the num- 
ber of arrests or the number of prosecutions, the number of fines. 

Mr. Herman. I think this is an extremely important question. 
The traditional method for EPA to measure its success in enforce- 
ment was referrals of cases to the Justice Department, numbers of 
inspections, that type of thing. Which I will say in a minute, I do 
think have some value. 
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We recognize, though, that that alone was not enough to show 
what the program was doing in terms of the environment or pos- 
sibly even in deterring violations. We have taken several, and I 
think this probably came out in my confirmation hearing 4 years 
ago, because I think Senator Chafee may have brought up the 
beans back then. 

But this is what we have done. One, we have started determin- 
ing what are the environmental impacts 

Senator Inhofe. Mr. Chairman, I see we’re going to have a prob- 
lem here if he’s on No. 1 and we have several things we’re going 
to be talking about. I just asked the question, when was the war 
over? 

Mr. Herman. I don’t know if the war is over. What we are doing 
is, we are trying to solve the problem. 

Senator Inhofe. Let me get another question out, then. Because 
I don’t want to go over my time, here. The Reason Foundation is- 
sued a study just last summer, well, first of all, I think the Justice 
Department actually made a request that you get into more cases, 
which might indicate there are fewer of them out. This was just 
last fall, as I understand it, that the Justice Department came out 
in a report that the EPA had not referred enough cases in 1996. 

But I look at that as proof that it’s the quantity of cases, not the 
quality of cases. 

The four recommendations that came from the Reason Founda- 
tion were: No. 1, more precise language in laws and regulations; 
No. 2, restoring criminal intent as a necessary condition of criminal 
prosecution; No. 3, measuring enforcement success in terms of envi- 
ronmental improvement rather than numerical standards; and No. 
4, respecting the bill of rights. They specifically talk about which 
elements of the bill of rights. 

Are you familiar with this report, and are you attempting to 
meet some of these recommendations? 

Mr. Herman. I have not seen this report. Although a gentleman 
from the Reason Foundation did testify at our hearing on develop- 
ing new measures, which we held last month in San Francisco. 

Senator Inhofe. In writing, Mr. Chairman, I’d like to give him 
a copy of this report and ask that he respond to this. 

Senator Chafee. Is that a Region I report? 

Mr. Herman. The Reason Foundation, I believe, is in Region IX, 
San Francisco. 

Senator Inhofe. It’s in California. 

Senator Chafee. OK, if you can respond to that, Mr. Herman. 

Senator Inhofe. Thank you. 

Senator Chafee. Is the question clear? 

Mr. Herman. You’re going to give me the report and you want 
us to comment on the recommendations? 

Senator Inhofe. That’s correct, these four questions which I just 
read into the record. 

[NOTE: EPA did not submit a response for the record.] 

Senator Chafee. Thank you. We’ll have a chance, we’ll have a 
wind up soon on this panel. 

Senator Lautenberg. 
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OPENING STATEMENT OF HON. FRANK R. LAUTENBERG, 
U.S. SENATOR FROM THE STATE OF NEW JERSEY 

Senator Lautenberg. Thanks, Mr. Chairman. 

Mr. Herman, I want to ask you, how many matters might have 
presented an opportunity for overfiling in the period during which 
the four overfilings took place? That was last year, was that the 
calendar year or fiscal year? 

Mr. Herman. That’s correct, the fiscal year. 

Senator Lautenberg. It was the calendar year. How many mat- 
ters, do we have any idea how many were filed? 

Mr. Herman. It’s up in the, counting State actions and our ac- 
tions, we’re in the realm of 10,000 probably, or more. Those are ad- 
ministrative, judicial. 

Senator Lautenberg. So there were four times when the EPA 
intervened? 

Mr. Herman. That’s correct. 

Senator Lautenberg. Has EPA threatened to remove delegation 
for various environmental programs from States that have strong 
privilege protection laws and in how many instances might that 
have occurred? 

Mr. Herman. There are four or five instances. Senator, where 
citizens have filed petitions specifically bringing State programs to 
our attention, in which the allegation has been made that the pas- 
sage of the audit or the audit privilege immunity bill takes away 
from the State the necessary enforcement authority that they need. 

We have looked into those matters and in some cases we have 
determined that if the law were left as it were that the State 
wouldn’t have the necessary authority required under Federal law. 
Now, what I’m talking about by necessarily Federal authority is 
the ability to get injunctive relief, the ability to get penalties, the 
ability to respond when there’s an emergency, the ability to pros- 
ecute criminals. 

In several cases 

Senator Lautenberg. That’s sufficient, Mr. Herman. Our time is 
running short, and I appreciate the answer. I think that kind of 
clarifies what it is we’re talking about. 

I for one want to say clearly for the record that I support co- 
operation and working with the State governments, with the envi- 
ronmental protection departments, whatever they call them, within 
the States. But by no means do I think that we ought to step aside, 
and when we see something that violates the intent to clean up the 
environment, which I believe is EPA’s principal purpose, at times 
it is suggested that your mission is harassment and there’s some 
sinister plot to nag and pester companies. 

But I would submit for the record an editorial done by the Wash- 
ington Post this past Sunday and an article from the Washington 
Post talking about the Smithfield Foods violation. I look at this as 
an example so egregious that one can’t ignore it. It says, there were 
164 times they were late reporting violations, and violated clean 
water laws by as many as 5,330 times by discharging pollutants 
containing such things as fecal coliform bacteria, cyanide, phos- 
phorus into the Pagan River. 
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Now, that feeds into the Chesapeake. That’s our water. It’s our 
body of water. It’s where striped bass, rockfish, develop. That’s one 
of the best spawning areas that we have. 

So it belongs to all of the citizens in this country. And for us to 
stand by, and these articles clearly identify a weakness and a will- 
ingness from the State of Virginia to cooperate with this polluter. 
Slap on the wrist and walk away from it. 

I would submit that you have no right to forget your assignment 
to protect the environment. You have to enforce the laws whether 
you choose to or not. If you’ve done it 4 out of 20,000 times, I ask 
you, why so many times in that ratio — I mean, you’re just 
harassing the devil out of those innocent people. 

I thank you, Mr. Chairman. 

[The news articles follow:] 

[From the Washington Post, June 8, 1997] 

Clean Water, Political Hogwash 

Gov. George Allen’s disdain for Federal water cleanup policy runs deep. Labeling 
the Environmental Protection Agency as an interloper, he talks the talk of enforce- 
ment by weakens any serious action against polluters. A Federal judge has so ruled 
in a case involving Virginia’s largest port producer — also the fattest contributor to 
the governor’s efforts to elect Republican legislators. Smithfield Foods has been 
found liable for repeatedly dumping illegal levels of hog waste into a Chesapeake 
Bay tributary over a five-year stretch — 5,330 violations, many of which the gov- 
ernor’s environmental regulators chose to overlook or underrate. 

Gov. Allen insists that Virginia, not the EPA, can best rule the State’s waters. 
But in finding Smithfield liable, U.S. District Judge Rebecca Beach Smith in Norfolk 
dismissed the company’s claim that Virginia is the appropriate enforcement author- 
ity. Judge Smith said that Federal authorities were entitled to seek fines because 
State law had fewer “teeth.” 

That is the shortcoming of Virginia’s law and policies. Inadequate sanctions and 
go-easy inspections did worsen water quality and endanger public health. Lois J. 
Schiffer, assistant attorney general for the environment and natural resources divi- 
sion of the Justice Department, notes the importance of States having uniform 
water-quality protections. Businesses should not find room to shop for States with 
weak standards. 

Judge Smith found Smithfield was late in reporting violations at least 164 times 
and repeatedly had violated clean-water laws by dumping pollutants into the Pagan 
River. At one point. State officials signed an agreement to exempt the company from 
some pollutant limits until Smithfield’s plants could be hooked up to a regional sew- 
age treatment plant. Even if that agreement legally exempted Smithfield — which 
Judge Smith said was not clear — it was reached without any opportunity for public 
comment. 

For three of the past 4 years, Virginia has ranked last among 10 States in the 
region in collecting fines from water polluters. Gov. Allen commented last year: “I 
guess what they would prefer, these people who are carping and whining, is we just 
shut down these businesses, run them out of the State and all the people who work 
for them lose their jobs.” 

Only a day after the latest ruling, Gov. Allen fired 29 senior managers and staff 
members of the State’s environmental agency. His aides called it a “realignment” 
opening the way for employees to apply for newly created posts. But a diverse coali- 
tion, including the Virginia Chamber of Commerce, the Virginia Manufacturers As- 
sociation, the Sierra Club and State’s Municipal League, called “unwarranted and 
poorly timed” and a hindrance to efforts to protect Virginia’s environment. Leave 
it to the States? Not to Virginia under Mr. Allen. 
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[From the Washington Post, June 3, 1997] 

Smithfield Foods Liable For Dumping Hog Waste 
(By Ellen Nakashima and Spencer S. Hsu) 

FEDERAL JUDGE SIDES WITH EPA IN VIRGINIA CASE 

RICHMOND, June 2 — Federal judge has found Smithfield Foods Inc. liable for 
dumping illegal levels of hog waste into a Chesapeake Bay tributary for 5 years in 
the i990s, exposing the giant pork producer to up to $133 million in fines in one 
of the largest cases brought under the Federal Clean Water Act. 

In a case that has come to symbolize Virginia Gov. George Allen’s permissive en- 
vironmental policies, the U.S. Environmental Protection Agency sued Smithfield in 
December, arguing that the State was “not doing the job” despite a decade of viola- 
tions by the company. In turn, Allen (R) has attacked the EPA for its criticism of 
State policies toward corporate polluters. 

U.S. District Judge Rebecca Beach Smith, in Norfolk, sided with the EPA. In a 
75-page ruling released today. Smith found that Smithfield was late in reporting 
violations at least 164 times and violated clean-water laws as many as 5,330 times 
by discharging pollutants containing such things as fecal coliform bacteria, cyanide 
and phosphorus into the Pagan River. Smith left for a later, penalty phase of the 
court proceeding a formal determination of the number of violations, each of which 
can carry up to a $25,000 penalty. 

“It is the defendants, and not the public, who are discharging into the Pagan 
River,” Smith wrote. “It is defendants, and not the public, who should pay the price 
for the damage to the environment.” 

EPA Region HI Administrator W. Michael McCabe, who led the criticism of the 
State’s inaction, called the decision “a complete, unqualified victory.” 

“It’s important to us that the citizens of Virginia have the same water quality pro- 
tections as people in every other State in the country,” Assistant U.S. Attorney Gen- 
eral Lois J. Schiffer said. 

The judge dismissed Smithfield’s claim that Virginia, not the EPA, is the proper 
policer of pollution in the State. In a separate action, Virginia’s Department of Envi- 
ronmental Quality sued Smithfield in a State court in August for related violations, 
but for far less, estimated at up to $2 million. 

Environmentalists welcomed Judge Smith’s ruling. It “proves that Smithfield 
Foods is not an innocent corporation getting beat up by greedy widows and or- 
phans,” said Albert Pollard, spokesman for the Virginia chapter of the Sierra Club. 

Joseph H. Maroon, Virginia executive director of the Chesapeake Bay Foundation, 
praised the decision for “once again showing that the Federal government as well 
as the State has an important role to play in the protection of Virginia’s environ- 
ment.” 

Smithfield attorney Anthony F. Troy said the company “in all likelihood” will ap- 
peal the ruling. Troy said Smithfield still believes it was in the right. 

“There’s a difference between discharging of a pollutant and pollution,” he said. 
“Even if you have discharged in exceedance of the [state water pollution] permit, 
have you polluted? Have you harmed the river? The evidence suggests, in fact, that 
the Pagan has been improving in quality over the years.” 

In her ruling. Smith criticized Virginia environmental laws as virtually toothless, 
noting that the State can impose civil fines only when a polluter consents. “A pen- 
alty provision requiring the consent of the violator does not have the same ‘teeth’ 
to encourage enforcement” as the Federal law, the judge wrote. 

Senator Chafee. Thank you. 

Senator Sessions. 

OPENING STATEMENT OF HON. JEFF SESSIONS, U.S. SENATOR 
FROM THE STATE OF ALABAMA 

Senator Sessions. Thank you, Mr. Chairman. 

I think cooperation is the way to go in all law enforcement. I was 
elected attorney general of Alabama in 1994. We formed an envi- 
ronmental crimes working group: EPA, the three U.S. attorneys, 
the Attorney General, Coast Guard, State District Attorneys, Ala- 
bama Department of Environmental Management. We met regu- 
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larly to decide who best might handle the kind of case that came 
up, and we would discuss them and that sort of thing. 

I think that is a good model. I would like to ask you, in that line, 
it seems to me that the role of EPA might be developing somewhat 
like the FBI, which has a very limited number of agents within 
every State. The primary day to day work of law enforcement is 
done by the police and the sheriffs and the district attorneys. 

But when cases of special expertise are needed, cases of perhaps 
special national interest or only Federal laws are involved, then 
they are involved. How do you see that as a model for the EPA? 

Mr. Herman. Senator Sessions, I couldn’t agree with you more. 
We serve, as you mentioned, we serve on task forces all over the 
country, with the Justice Department and with local attorneys gen- 
eral. In fact, in some States, we actually share the office. We are 
in the State attorneys generals offices or the local DA’s office. They 
meet exactly as you said, discussing cases and deciding who has 
the best authorities or the best resources to carry out a specific 
task. 

We have 200 Federal agents, the EPA has 200 criminal agents. 
Almost all of them are out in the country. There is a very small 
headquarters 

Senator Sessions. Not one in Alabama. I think there are only 
four per State, but there’s not a lot of them. 

Mr. Herman. Some States have more than four. But I will look 
into that. 

But their primary job, while they do some primary investigating, 
there is an enormous amount of capacity building and partnering 
with their State and local officials. We have developed film, train- 
ing films for sheriffs, one was volunteered to us by the actor, Har- 
rison Ford. That’s been very well received by police around the 
country. 

It’s terrific, and this is the way to go. 

Senator Sessions. I think it is. But I would point out that even 
though you may not have overfiled but four times, there is a tre- 
mendous power in EPA when they threaten to overfile. If a settle- 
ment has been reached, or a good faith between a prosecutor and 
so forth, if the Environmental Protection Agency or the Depart- 
ment of Justice says, well, we don’t care, we don’t think that’s suffi- 
cient, we’re going to file a separate case, then a lot of hard work 
can be undermined. I think you should show respect, and I trust 
you will, in those cases. 

Let me ask something specifically. I have observed as a Federal 
prosecutor, primarily, great delays in getting chemical analyses 
done of sites in order to build a case for prosecution. I’ve seen that 
repeatedly. It seems to me one of the roles that EPA could do is 
have the kind of chemical experts that could promptly and effi- 
ciently go to a site, determine what chemicals have been dumped 
there, and get an analysis and be prepared to testify in a matter 
of months, instead of sometimes a year or more, is my recollection. 

Don’t you think that’s an appropriate role for PEA, to help the 
States and local prosecutors? 

Mr. Herman. Absolutely, Senator. We try to offer that service. 
And maybe we could get together with your staff and hear some 
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of the experiences you’ve had, and if they still exist, try and correct 
it. I’d be glad to do that. 

Senator Chafee. Thank you. I must say, it’s very helpful to have 
Senator Sessions here, because he’s had a lot of experience in these 
matters from the Federal Government, U.S. Attorneys’ Office. 
We’re very glad to hear your thoughts. I think this testing thing 
is important. 

Senator Warner. 

OPENING STATEMENT OF HON. JOHN W. WARNER, 

U.S. SENATOR FROM THE COMMONWEALTH OF VIRGINIA 

Senator Warner. First, Mr. Chairman, thank you for scheduling 
this hearing. My State has been the subject of some discussion this 
morning, and we’re very fortunate to have Ms. Dunlop, who will 
come up and speak on behalf of my State. I’ll reserve my comments 
for later today. 

Unfortunately, I’m chairing another hearing of the Senate this 
morning, as you are. So I won’t be able to stay, as much as I’d like. 

First, Mr. Herman, I want to just talk generally about consent 
orders and ask you how important are they to getting people to 
comply with the laws. 

Mr. Herman. I think that a properly crafted consent order is 
very important. 

Senator Warner. The key words are “properly crafted.” The abil- 
ity of your agency to stick by those consent orders, once they’re 
given, is another matter. I’m currently involved in several cases in- 
volving constituents in my State, one in the furniture industry, an- 
other in the meat-packing industry. 

There seems to be a feeling in the community, not only in my 
State, but elsewhere, the only way you can get people to comply is 
to literally threaten them with financial penalties. Would you talk 
about that a little bit? 

Mr. Herman. Well, I think. Senator, as my written statement 
shows, our view is that you can get people to comply in various 
ways. 

Senator Warner. Enumerate those ways. 

Mr. Herman. Pardon. 

Senator Warner. Enumerate those ways. 

Mr. Herman. One is, we try and give information to people 
ahead of time, so that they know what to do. Another is, we ask 
people to come in and ask for help. A third, however, sometimes 
that doesn’t work. We have had instances, and Ms. Tinsley gave 
the examples, where companies were given a chance. Somebody 
went to them from the State, they identified a problem and the 
company didn’t fix it. 

I would say that, depending on what that violation was, that the 
next time around that company should be fined. 

We found a similar situation, which was identified by the inspec- 
tor general, in Pennsylvania, where the State’s policy at the time 
was basically just compliance, no penalties. Companies, when not 
faced with penalties, they basically said, well, we can wait. We 
don’t have to fix this emission device. The illegal emissions kept 
pouring out of the factory. 
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I think you have to look at the situation and then determine 
what is the appropriate response, which is what any law enforce- 
ment or regulatory authority has to do if they’re carrying out their 
job in a responsible way. 

Senator Warner. The consent orders that were issued prior to 
the proposed new regulations on air quality, how are the industries 
that entered into good faith in those consent orders going to handle 
consent order given that now there’s a proposal for difference in 
regulation? 

Ms. ScHiFFER. Senator Warner, what we clearly look at in case 
after case is, did the company have the opportunity to know what 
it was supposed to do to comply with the law. In the environmental 
area, as in every other area of the law, ignorance of the law is not 
a defense. We all learn that right at the very beginning of law 
school. 

So when we are dealing with environmental matters, we want to 
be sure that people have an opportunity to know what they’re sup- 
posed to do and then when they have an opportunity to know what 
they’re supposed to do, they need to do it. 

I know that sometimes companies say, “we didn’t have a chance 
to know, or somebody told us something differently.” We look at 
those facts case by case. We can’t obviously address the specific 
cases you have in mind. We don’t know what they are. 

But in general, that’s the approach we take when we’re looking 
at what are the obligations of companies to comply with the law 
in this area. 

Senator Warner. Well, supposing a group of companies, say an 
industry had gotten together and negotiated a consent order or a 
letter of understanding, or the various types of things you have, 
under the old air regulation, and along come the new proposed air 
regulation. Of what value is that previous agreement, and they re- 
lied on it to invest considerable capital and go about the expansion 
and modernization of their plants. Now they’re faced with potential 
of a new order which frankly is in conflict with their ability, given 
the various steps that they took under the previous order. 

Mr. Herman. Senator, without knowing the specifics, what I can 
say is that I do know in some instances, in situations like that, 
people have made investments or relied on a consent or whatever, 
or grandfathered in in certain ways, or there is a sliding schedule 
whereby you can phase into something, and there are situa- 
tions — 

Senator Warner. You will give recognition, then, to the validity 
of those previous understandings? 

Mr. Herman. Pardon. 

Senator Warner. You will give some recognition, in the event 
that these new regulations 

Mr. Herman. In certain cases, that has been done. Just like with 
penalties, you know, a company’s ability to pay, for instance, is 
taken into account, going to your first question. 

Senator Warner. All right. Thank you very much. 

Thank you, Mr. Chairman. 

Senator Chafee. Thank you. 

Now, we want to thank this panel. Does anybody have a quick 
question? All right — Ms. Schiffer, one more sentence. 
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[Laughter.] 

Ms. SCHIFFER. Two very quick sentences. 

Senator Chafee. We’ve got two panels after this. I want to treat 
them fairly. 

Ms. ScHiFFER. ni be quick. 

First, there’s been some discussion of philosophical differences 
that the Federal Government may have with States. What we do 
find, though, is that when you work case-by-case with the State 
and get off the philosophy and look at the actual cases, we have 
a great deal of success getting along with the States. It doesn’t 
mean we always see eye to eye, but it does mean we as a practical 
matter are doing a very good job of handling cases and enforcing 
our environmental laws together. 

Second, I just wanted to underscore and appreciate Senator Ses- 
sions’ remarks about our law enforcement coordinating committees 
where we get everyone together in the States. They have been very 
successful vehicles for really making the best use of everybody’s 
abilities and laws and resources. I’d like to thank you for acknowl- 
edging that that’s such an effective way for us to enforce our envi- 
ronmental laws. 

Finally, in response to Senator Inhofe’s statement that it’s frus- 
trating when you hear later panels, we don’t have an opportunity 
to reply, it’s a little frustrating for us, too. I would welcome the op- 
portunity, if we could, as we hear what the later panels have to 
say, if we could submit some information for the record in re- 
sponse. 

Senator Chafee. I would stress what Senator Sessions said. The 
power of these overfilings, it isn’t just the number of the overfil- 
ings, it’s the threat of the overfilings that is a very powerful tool, 
I suspect. 

Thank you all very much. 

Now we’ll have the next panel come up. Mr. Mark Coleman, 
who’s previously been mentioned, and Ms. Becky Norton Dunlop of 
Virginia, Ms. Patricia Bangert from Colorado, Mr. Christophe 
Tulou from Delaware, and Mr. Joseph Rubin from Connecticut. If 
each of you would take your places, please. 

Senator Sessions. Mr. Chairman. 

Senator Chafee. Yes, Senator. 

Senator Sessions. If I may have a moment of personal privilege. 
I’d like to introduce Mr. Craig Canizel, the chief of the environ- 
mental section of the Alabama Attorney General’s Office. He’s 
served under a half dozen attorneys general, founded the environ- 
mental crimes section. He remains as head of that today. There’s 
few people in this country who are more knowledgeable and experi- 
enced in environmental work. 

Craig, if you’d stand up. I’d like to welcome you. I’m delighted 
to see you here today. 

Senator Chafee. Well, thank you very much. Senator. We’re de- 
lighted to see such a distinguished citizen of Alabama here. 

Senator Inhofe. Mr. Chairman. 

Senator Chafee. Senator Inhofe. 

Senator Inhofe. The same request. We’re honored to have Mark 
Coleman here today, from Oklahoma. He is the chairman of the 
Compliance Committee of the Environmental Council of States. Mr. 
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Chairman, I will have to leave for 20 minutes, until about a quar- 
ter after. So I’m hoping I won’t miss your testimony during that 
time. And if I do have to leave. I’ll be right back. 

Senator Warner. Mr. Chairman, if I might have the opportunity 
to recognize Secretary Dunlop. 

Senator Chafee. I must say, these witnesses were judicially se- 
lected. 

[Laughter.] 

Senator Warner. Well, I asked the chairman, and you very 
thoughtfully granted the participation in this important hearing by 
this very outstanding public servant. She has been in the current 
position from the very beginning of Governor Allen’s administra- 
tion. Prior thereto, she had her own distinguished career in the pri- 
vate sector, as well as other State and Federal offices. 

We also recognize in the audience her husband, George Dunlop, 
who has served the Senate for very many years in the capacity of 
staff director of the Senate Agriculture Committee. 

Senator Chafee. Thank you. 

Senator Lautenberg. Mr. Chairman, in Senator Lieberman’s ab- 
sence, he asked that I convey a welcome to Mr. Rubin, who is from 
Connecticut, and who’s a law professor now at Tulane Law School. 
He wanted to say that he’s sorry he couldn’t be here, but he is an 
Armed Services Committee meeting. So he says hello. 

Senator Chafee. Well, in the spirit of equality, on behalf of Sen- 
ator Allard, I’ll welcome Ms. Patricia Bangert, from the State of 
Colorado. We’re delighted you’re here, and I know Senator Allard 
would want to extend a warm welcome if he could be here. 

Now if we’ll proceed, Mr. Coleman, please. Each of you have 5 
minutes. 

STATEMENT OF MARK COLEMAN, EXECUTIVE DIRECTOR, 

OKLAHOMA DEPARTMENT OF ENVIRONMENTAL QUALITY; 

CHAIRMAN, COMPLIANCE COMMITTEE, THE ENVIRON- 
MENTAL COUNCIL OF STATES 

Mr. Coleman. My name is Mark Coleman, I’m the executive di- 
rector of the Oklahoma Department of Environmental Quality. I’ve 
been responsible for the environmental programs in Oklahoma 
since 1975. 

I’m the chairman of the Compliance Committee of the Environ- 
mental Council of States. 

Senator Lautenberg. I have to correct the record. Mr. Rubin has 
nothing to do with Tulane. He is from the Office of the Attorney 
General from the State of Connecticut. I was wondering why 
Lieberman was sending greetings to Tulane. 

Senator Chafee. All right. 

Mr. Coleman. 

Mr. Coleman. The Environmental Council of States is a na- 
tional, non-partisan, non-profit association of State and territorial 
environmental commissioners. I appreciate the opportunity to tes- 
tify before you today regarding the enforcement relationship be- 
tween the States and the EPA. 

In keeping with Congressional intent, the vast majority of en- 
forcement in America is done by State government. State govern- 
ments bring 9 out of 10 of the Nation’s enforcement actions each 
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year. States have been delegated the Federal programs involving 
tens of thousands of permits, and have direct and continuous inter- 
face with both the regulated community and the public. 

EPA also has a clear role. That role is to assure that we do our 
jobs. 

I’m pleased to report that although there are many factors that 
place strain on the existing enforcement relationship, the States 
and EPA are still committed to strengthening the partnership. One 
of the most recent endeavors to improve the bond was the forma- 
tion of the State EPA enforcement forum, which held its first meet- 
ing about 2 weeks ago. All 10 EPA regional administrators, a State 
representative from each region, and the primary EPA enforcement 
headquarters personnel are represented. 

EPA has largely delegated responsibility for national programs to 
the States, including the primary role of enforcement. There’s gen- 
eral consensus on the basic allocation of enforcement responsibil- 
ities. 

However, when EPA brings a direct enforcement action, notice I 
said a direct enforcement action, not just an overfiling, any time 
EPA brings an action in a State wherein the State has jurisdiction, 
there is a major opportunity for disagreement. 

There’s often concern that the principles setting forth the pri- 
mary role of the State has been violated. This issue is perhaps the 
starting point at which the relationship breaks down. It’s my belief 
that if EPA does not first give the States an opportunity to act, in 
all enforcement matters in which the State has jurisdiction, the 
fragile relationship will weaken. 

States believe that enforcement is a tool, not a goal. Compliance 
itself is a goal, but not a main goal. Our main goal is and should 
be reaching the environmental quality goals that you have set and 
that our own legislatures have set. No amount of enforcement and 
compliance activity measures will tell us anything about whether 
we have or have not met that goal. 

Let me give you an analogy. If I were to tell you that the number 
of detentions and expulsions in our Nation’s high schools had dou- 
bled last year, would you then conclude that our Nation’s students 
were better educated than before? I don’t believe so. 

Similarly, no State would deny that enforcement is an important 
and a necessary tool. We all believe that. But I can also make the 
case to you that such an increase in enforcement actions would 
mean a terrible breakdown in communications between Govern- 
ment and the regulated communities had occurred. Such a break- 
down would mean that there was little chance of improvement in 
environmental quality. 

There are also the issues of delegations of programs and direct 
accountability. Eirst, program delegation in theory is not an issue. 
It’s clear that EPA has delegated programs to the States. In dele- 
gating this responsibility, they have also delegated the primary en- 
forcement responsibility. If and when EPA strays from this prac- 
tice, then the question of whether or not the delegation is true 
comes up. 

State officials feel that once a program is delegated, EPA should 
be most concerned with overall program effectiveness, and not 
about the details of how States choose to handle an individual en- 
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forcement matter. It’s not to say that EPA does not have a strong 
oversight role. They do. Oversight should be there to see to it and 
to assure that States have effective compliance and enforcement 
programs. 

That brings us to the second part of the equation, and that’s ac- 
countability. Although EPA is delegated responsibility for admin- 
istering national programs to the States in keeping with Federal 
law, EPA has the view that you. Congress, expect them to have an 
ever-increasing number of direct Federal enforcement actions. 

These direct enforcement actions are reportedly viewed by Con- 
gress and the public as a measuring stick of how well EPA is per- 
forming. On the one hand, the message is to give the States the 
first opportunity to act. But on the other hand, the message is to 
keep the enforcement numbers up. This perceived pressure for di- 
rect EPA enforcement may be the source of much of the conflict 
with the statutory principle of deferring to the States. 

Overfiling is also an important piece of the enforcement relation- 
ship. Although the instances of EPA overfiling are relatively few, 
the possibility of overfiling and the use of overfiling comes at great 
cost, as you have noted. 

The potential for overfiling leads to mutual wariness, and if not 
done with extreme care, it can rapidly damage the enforcement re- 
lationship. The success of EPA is not measured by the number of 
enforcement actions it takes, but by the effectiveness of its over- 
sight role. 

The basic problem between the States and EPA as it relates to 
enforcement is that in recent times, the role assignments have be- 
come less clear. Changes in administration at both the State and 
Federal level and the natural maturation of programs have re- 
sulted in uncertainty and thus inconsistent action. 

In my view, the solution to these conflicts is to reaffirm the es- 
tablished roles. In doing so, we can focus the limited resources that 
we have toward these roles and accomplish the goal that we all 
share in protecting the environment. 

Federal enforcement personnel should lead in research and 
standard setting and oversight and technical support, and in na- 
tional information collection. The States should perform their lead 
duties in direct program administration, including direct enforce- 
ment. Neither party should seek to pick off choice plums from the 
other’s role. 

We’re not so far from the goals of both levels of Government ef- 
fectively working together. States already do well over 90 percent 
of the enforcement action within the country. Perhaps with your 
help, efforts to reduce frustration and unnecessary loss of resources 
and credibility due to public disagreements can be significantly re- 
duced. We are working toward that end. 

Thank you for your efforts in this regard, and for inviting me to 
represent the views of the States. 

Senator Chafee. Thank you very much, Mr. Coleman. 

Ms. Dunlop, we welcome you. 
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STATEMENT OF BECKY NORTON DUNLOP, SECRETARY OF 
NATURAL RESOURCES, COMMONWEALTH OF VIRGINL\ 

Ms. Dunlop. Thank you, sir. Mr. Chairman, I’m pleased to be 
here and have the opportunity to testify. Senator Warner, thank 
you for being here this morning. I would like to thank the other 
Senators for their interest in this matter. 

I also would like to ask, Mr. Chairman, that a full copy of my 
statement be inserted in the record. 

Senator Chafee. That will be true for you and each of the wit- 
nesses who wish. 

Ms. Dunlop. Thank you so much. 

Well, I’m here today because we’re very proud in Virginia about 
what we have done to improve the quality and condition of the en- 
vironment in our Commonwealth. There’s no question in our mind 
that the role and the purpose and the goals of environmental policy 
are not how effective is your enforcement, or how effective is your 
compliance, but rather, are you improving the quality and condi- 
tion of the air, the water, the soil, the flora and fauna, that make 
up our environment. 

That is our goal in Virginia in the environmental area. 

We find it really quite surprising that EPA still believes that 
their principal role has to be enforcement, and that the role of envi- 
ronmental policy for EPA seems to have little to do with improving 
our natural resources and our environment, but much more to do 
with enforcement outcomes: how much are you fining people, how 
much litigation is there, and how many permit restrictions have 
you imposed. 

In Virginia, we believe that the Virginia way is the best way. In 
the area of enforcement, that is compliance first. We made that 
very clear when Governor Allen took office and I became Secretary. 
About a year after we made clear that this was our State policy, 
the President of the United States, who was Bill Clinton, came to 
northern Virginia and announced he had a new policy. It was 
called, compliance first. 

The Virginia way is a science-based approach which uses all the 
resources of State agencies, other government agencies and entities 
of the private sector to help and assist companies and local govern- 
ments and municipalities to reduce site and situation specific emis- 
sions which can harm the environment and have a harmful effect 
on people and other resources. 

Of course, in Virginia we also have in our “kit bag,” as we talk 
about this, the tool of enforcement. Enforcement is important when 
it is necessary. 

If there are willful polluters, if there are people who have 20 in- 
stances of continuing the same practice without making any at- 
tempt to improve it, we call them bad actors, in the Commonwealth 
of Virginia. We are vigorous in going after these bad actors to bring 
them into compliance, so that our goal can be realized, which is im- 
proving the quality and condition of our natural resources. 

Of course, the Department of Environmental Quality does not 
have the authority to take legal action, other than the consent or- 
ders that were discussed earlier. We, for civil actions in the courts, 
must refer cases to our attorney general, which we do. For criminal 
prosecutions, we refer the cases to the Commonwealth’s attorney, 
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who then works with the U.S. Attorney to decide who is best able 
to bring the action. 

I did find it interesting that the Environmental Protection 
Agency this morning talked about the possibility that there are 
20,000 cases where they could overfile, and yet in 1 year they chose 
only four. I think this very well points out that there is some selec- 
tion process and perhaps some political nature to their decisions. 

We also believe in Virginia that we have taken a leading role in 
changing the way the improvements to the natural resources and 
environment can be managed. Pollution can be prevented and 
cleanup of polluted sites can be accomplished. 

We believe that this is very important. The way we have restruc- 
tured our Department of Environmental Quality is organizing by 
functions rather than the separate media. So now, in each of our 
six regional offices, instead of having separate divisions of air, 
waste, and water, we have a permits division, where we have peo- 
ple with expertise in each of these media working together. Cor- 
porate citizens, small businesses and indeed, municipalities, can 
come and work with one team of people on permitting, compliance 
and enforcement that covers across the media. 

We also have decentralized the Department of Environmental 
Quality in Virginia. I noted, in going through some records, that 
this is something that Carol Browner did in Florida when she was 
Secretary of Environment. They’re now doing it again in Florida, 
so I guess there were some intervening years when someone 
thought recentralizing was important. 

We have moved our primary activity out to the six regions of Vir- 
ginia, so that the people in our regional offices can work closely, 
more effectively and more directly with the entities that they regu- 
late and be sensitive to the needs and concerns of the people in the 
very communities where they live and work. 

We also have set up a new mechanism in Virginia to work more 
cooperatively with locally elected officials, again, the governments 
that are closest to the people. We’ve great success doing this with 
our tributary strategy in Virginia, where we’re working to improve 
the water quality in the tributaries of the Chesapeake. 

Speaking of the tributaries of the Chesapeake, I do hope I have 
the opportunity to discuss briefly, in response perhaps to a ques- 
tion, the Smithfield case which seems to have attracted so much at- 
tention and comment this morning. 

The changes in the way Virginia has done business seems to 
have caused EPA to take actions to put themselves in conflict with 
the States. Their approach still is enforcement first. 

In every public appearance I make with Michael McCabe, the Re- 
gion III director, his only point recognizing the quality and condi- 
tion of Virginia’s natural resources, is the amount of the fines that 
we have levied in Virginia. He makes no reference to the fact that 
we had four non-attainment areas for air quality ozone, and three 
of those have now reached attainment in the past 3 years and 
qualified for redesignation. 

He makes no reference to the fact that in northern Virginia, 
which is our one remaining non-attainment area, the Environ- 
mental Protection Agency has in fact approved our plan to improve 
the way we do tailpipe emissions in garages, and that the air qual- 



34 


ity in northern Virginia indeed is improving, and our policy is 
working very well. 

Senator Chafee. Ms. Dunlop, could you wind it up, please? 

Ms. Dunlop. Yes. 

We find that EPA has continued its top-down approach. There 
have been some improvements, but basically, EPA still views itself 
as in charge. This partnership with the States is something that 
they handed out with the left hand and then the next thing you 
hear, the Deputy Administrator of EPA is pulling back the partner- 
ship with the right hand. 

They have overseen failed programs such as Superfund and 
States like Virginia have had to come up with voluntary remedi- 
ation programs to try to make sure we are cleaning up sites in the 
Commonwealth. 

Einally, I would say, Mr. Chairman and members of this commit- 
tee, we believe that the issue really here before us is, is govern- 
ment to be a helpful servant or a fearful master. When George 
Washington finished his term as President, he warned the Amer- 
ican people about this potential conflict in the future. 

I joined State government and I served in the Eederal Govern- 
ment because I believe government should be a helpful servant in 
administering the laws of our land, not a fearful master. We appre- 
ciate the opportunity to be here to share with you our commitment 
in Virginia to being a helpful servant in improving the quality and 
condition of the natural resources and the environment in our 
State. 

Senator Chafee. Thank you very much, Ms. Dunlop. 

And now, Ms. Bangert. 

STATEMENT OF PATRICIA S. BANGERT, DIRECTOR OF LEGAL 

POLICY, OFFICE OF THE ATTORNEY GENERAL FOR THE 

STATE OF COLORADO 

Ms. Bangert. Thank you, Mr. Chairman and members of the 
committee. My name is Trish Bangert. I’m the director of Legal 
Policy for the Attorney General’s Office in the State of Colorado. 

I want to thank the committee very much for the opportunity to 
present our views on the EPA-State relationship. I also would like 
to submit my written remarks for the record. 

I want to address two topics in this oral testimony. The first is 
the reality of the EPA-State relationship. And second are some sug- 
gestions that might make that relationship work more smoothly. 

As to the reality of the relationship, don’t be fooled by EPA hype. 
In some enforcement areas, the EPA-State partnership is a total 
fiction. 

Senator Chafee. Is a total fiction? 

Ms. Bangert. Is a total fiction, yes, sir. The reality is, and I 
think Senator Thomas alluded to this testimony earlier, very often 
EPA thinks they own the ranch and we’re the hired ranch hands. 

Eor example, I don’t see any compromise or cooperation in the 
area of self-audits. 

Another reality that I want to address here is the effectiveness 
of State enforcement efforts in the State-Eederal enforcement 
scheme. EPA charges that some States, especially those with self- 
audit programs, are failing to protect the environment. 
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The reality of the situation, however, is that those charges sim- 
ply are not true. States like Colorado are working very hard to pro- 
tect the environment. EPA’s complaint in reality is that we aren’t 
doing it in exactly the way they would do it. 

EPA loves its own image. In fact, it would like to go into the var- 
ious States and create a mirror image of itself. 

Look at EPA’s January 1997 audit policy update: “U.S.-EPA Re- 
gional Administrator John H. Hankinson, Jr., in a letter dated Sep- 
tember 26 , 1996, applauded the State of Elorida for adopting a pol- 
icy modeled on EPA’s.” The reality is, however, that just because 
a new program differs from the EPA model, it doesn’t mean that 
that program weakens enforcement in the State. 

One such new program is environmental audit. Twenty-two 
States, as you know, have passed some sort of legislation to encour- 
age companies to audit their environmental compliance and correct 
violations found, either through a privilege or an immunity or both. 
Colorado is one of those States. 

Now, remember here, we’re talking about violations that prob- 
ably would not have been found by the companies, and certainly 
would not have been found by the enforcers absent the audit. We’re 
talking about the positive environmental gain in many instances. 
Not only are companies becoming more aware and sensitive to en- 
vironmental compliance, but problems are being corrected. In addi- 
tion, companies and State regulators are working together in a co- 
operative as opposed to an adversarial fashion. 

What is EPA’s response to these innovative State laws? Over the 
past 5 years, the agency has engaged in a systematic program to 
kill the self-audit movement. After trying unsuccessfully to per- 
suade States not to pass the laws, the agency began a pro^am of 
intimidation against companies and States utilizing self-audit laws. 

Eor example, in Colorado, several of the companies that have uti- 
lized the immunity provisions have received requests from EPA for 
information about disclosures. In addition, EPA has threatened to 
overfile in those cases. 

What does EPA’s response mean to the audit programs? Well, we 
might as well throw them out the window. If a company comes for- 
ward with evidence of an environmental violation, it’s providing a 
blueprint to EPA. In addition, it’s impossible to measure the suc- 
cess of environmental audit programs when companies are discour- 
aged from using them. 

EPA’s response and practice nullifies State laws. Now, think 
about that for a moment. Not only has EPA spent a lot of public 
money to advance its own policy perspective, but without even hav- 
ing to do a public rulemaking or a formal hearing, EPA can dictate 
the content of laws to sovereign States. 

EPA’s obsession with self-audit laws appears to stem in large 
measure from its obsession with numbers. EPA has always meas- 
ured success in protecting the environment largely by the number 
of enforcement actions brought. 

In Colorado, we have one quick example in Colorado. We have 
a very good school in Colorado called the Colorado School of Mines. 
The School of Mines had some grounds on which there was a re- 
search institute. That research institute experimented with dif- 
ferent mining ores. The result was a waste pile. 
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A water-main break caused EPA to have to come in and remove 
that waste pile. In the removal, they laid down a lining. The pile 
was put on top the lining, the lining was put there to protect the 
ground, and that is to prevent water from going through the waste 
pile into the ground. 

EPA ordered the State to remove the pile. The State did that. 
After the pile was removed, the State started to build a softball 
field where the pile was formerly located. 

In the process of building that softball field, the workers 
breached the lining. Now, remember, this is the lining that was 
under the pile that’s no longer there. 

Even though they breached a liner that lined nothing, EPA or- 
dered the State to repair the lining and to pay civil penalties. In 
the end, the State paid thousands of dollars to repair a liner that 
lined nothing, and in civil penalties, thousands of dollars that could 
have been spent actually removing threats to the environment. 

Senator Chafee. Ms. Bangert, we’re going to have your whole 
statement in the record. I wonder if you could move on to your sug- 
gestions here, because I think they’d be helpful to us. 

Ms. Bangert. I sure can. Senator, thank you. 

Three suggestions today. First, is that we recognize that EPA is 
very often caught in between its legislative mandates and a desire 
to work with the States. We would suggest that there be a short- 
term task force or a commission that might be created to review 
present laws with an eye toward identifying those provisions that 
prevent EPA from allowing States to put their own programs into 
effect. 

Second, we want to make sure that we identify methods of meas- 
uring success. As long as we stick with the number of enforcement 
actions models, we’re not going to be able to have innovative ap- 
proaches. 

Senator Chafee. Yes, that is a difficult one. 

Ms. Bangert. It is. So we’d recommend a study of this issue 
which might ultimately result in some sort of recommendations for 
changes. 

The final recommendation that we would have is, there does 
need to be greater certainty about overfiling. There may be guide- 
lines to penalties, but as far as I know, there are no guidelines to 
when EPA actually overfiles. 

Senator Chafee. Good. That’s very helpful. 

Thank you, Ms. Bangert, for those. As I say, your whole testi- 
mony will be in the record. We appreciate your thoughts on that. 

Mr. Tulou, from Delaware. 

STATEMENT OF CHRISTOPHE A.G. TULOU, SECRETARY, DELA- 
WARE DEPARTMENT OF NATURAL RESOURCES AND ENVI- 
RONMENTAL CONTROL 

Mr. Tulou. Thank you, Mr. Chairman and members of the com- 
mittee. 

My name is Christophe Tulou and I have been the Secretary of 
the Delaware Department of Natural Resources and Environmental 
Control since March 1993. 

I appreciate the opportunity to join you today to discuss Dela- 
ware’s enforcement relationship with the Federal Environmental 
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Protection Agency. The amount and quality of discourse between 
EPA and the States is greater today than it has ever been. We are 
sharing perspectives on environmental goals for the country, pro- 
viding suggestions on EPA’s goals and objectives under the Govern- 
ment Performance and Results Act and helping develop perform- 
ance measures to evaluate our success under the National Environ- 
mental Performance Partnership System. 

EPA and the States are not that far apart in terms of a shared 
vision for our Nation’s environment. Enforcement and the related 
issue of regulatory flexibility are the areas of greatest disagree- 
ment between us. Our environmental management challenges are 
diverse and complex, and our Eederal laws and regulations are 
often stiff and constraining. Finding room for common sense is 
tough. 

Delaware’s enforcement relationship with EPA Region III, how- 
ever, is quite good. Though the relationship continues to be posi- 
tive, our development of a performance partnership agreement with 
Region III has created some friction regarding the role of enforce- 
ment and environmental management. We are proud that Dela- 
ware was the second State to adopt a performance partnership 
agreement. 

We wanted to take advantage of EPA’s promise to work in part- 
nership with Delaware to build the capacity necessary to meet our 
environmental priorities. We sought a relationship that recognized 
that States are at the forefront of environmental management, and 
that the fastest way to our mutual goals is through partnership, 
not paternalism. 

Working very closely with Region III and with the strong support 
of regional administrator Mike McCabe, we jointly developed a 
model partnership agreement. We agreed to move away from case- 
specific reviews of our activities toward a more holistic consider- 
ation of the State’s environmental enforcement programs, encour- 
aging innovation and creativity and achieving our environmental 
goals. To that end, the agreement focuses on outcomes more than 
activities or processes. 

Despite these assurances in our agreement, I fear that EPA will 
insist on greater reliance on enforcement specific activities, focus- 
ing on enforcement for enforcement’s sake. We have argued since 
the beginning of the performance partnership agreement process 
that enforcement should be a part of all our environmental goals, 
not a standalone end unto itself. 

In short, we view enforcement as an important tool to achieve 
our environmental goals, not a goal in its own right. That disagree- 
ment continues. 

We also contend that compliance is a more relevant and impor- 
tant programmatic goal than enforcement. We should be striving 
through whatever means to get all our polluters in compliance. 
This distinction between compliance and enforcement is crucial in 
determining what States and EPA should be measuring and report- 
ing. 

If enforcement is the goal, then we should continue to count 
beans, such as penalty dollars collected or enforcement actions 
taken. If compliance is the goal, then we should be measuring and 
reporting who is in and who is out of compliance. The traditional 
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measures of dollars and enforcement actions are less important if 
compliance is the true goal. 

Measuring compliance is feasible and relevant. Last year, just 
over 70 percent of facilities in Delaware complied with hazardous 
waste regulations at the time of inspection. Within 30 days of the 
inspection, the percentage rose to 85 percent. Within 180 days, 100 
percent of facilities were in compliance. 

Overly aggressive and ill-timed enforcement is a dare. It inspires 
polluters to assume an adversarial relationship with their environ- 
ment and regulatory agencies and to challenge enforcers to discover 
their misdeeds. Neither States nor EPA can afford that cat and 
mouse approach to environmental management. Neither can our 
environment. 

Nonetheless, enforcement is critical. In fact, in Delaware and 
other States, attempting to inject common sense into the regulatory 
process, this stick must be bigger than ever. Those polluters who 
choose not to participate in our compliance assistance efforts and 
those who continually violate environmental obligations should face 
the full force of public indignation and legal recourse. In this con- 
text, States and EPA can forge a powerful partnership that com- 
bines the benefits of compliance and deterrence. 

Making the philosophical point about compliance and enforce- 
ment, and arguing the failings of traditional enforcement measures 
is not enough. States have an obligation to work with EPA to iden- 
tify clearly the appropriate role for enforcement and how best to 
measure our success in getting polluters into compliance and keep- 
ing them there. 

The State and EPA Region III have initiated a process to identify 
which measures of compliance and enforcement would be more use- 
ful and appropriate than those that are currently in use. I would 
mention that Becky Norton Dunlop and the folks from the Com- 
monwealth of Virginia have been active participants in that proc- 
ess, and I think we’ll be successful as a result of our partnership 
there. 

Our goal is to make recommendations for inclusion in the Region 
III EPA headquarters enforcement memorandum of understanding, 
which will be finalized July 1. I understand similar efforts are un- 
derway in other EPA regions. As Steve Herman and Mark Coleman 
have indicated, there is a relationship between the Office of En- 
forcement Compliance Assurance and the States to develop a better 
relationship. 

EPA should and I hope will continue to be a crucial enforcement 
partner. We will continue to rely on EPA to assist with our bad ac- 
tors, help with transboundary pollution problems, set protective na- 
tional standards, and assure that all States live up to their end of 
the environmental protection bargain. 

We will also continue to work with EPA through performance 
partnership agreements and other means to build the capacity we 
need to meet Federal and State environmental goals. We need EPA 
just as EPA needs the States. That is what partnership is all 
about. 

Thank you again, Mr. Chairman. 

Senator Chafee. Thank you very much, Mr. Tulou. 

Mr. Rubin from Connecticut. 
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STATEMENT OF HON. JOSEPH RUBIN, ASSISTANT ATTORNEY 
GENERAL, STATE OF CONNECTICUT 

Mr. Rubin. Thank you, Mr. Chairman, members of the commit- 
tee. 

As the head of the Environment Department of Connecticut At- 
torney General Dick Blumenthal’s office for the past 7 years. I’ve 
participated closely in many aspects of the State-Federal environ- 
mental enforcement relationship. Overall, I’ve found that relation- 
ship to be cooperative and productive. 

I would like to focus my remarks on two particular aspects of 
that relationship, which I think provide good examples of the rela- 
tionship at work. The first is a model State-Federal working group 
on water enforcement, and the second is a current EPA review of 
some of Connecticut’s State enforcement programs. 

To begin with the model working group, almost 3 years ago, we 
began monthly meetings, including the Connecticut DEP water en- 
forcement staff, our attorney general’s office, and EPA enforcement 
and legal staff. This group is composed completely of working level 
staff. It has no bureaucratic structure. It doesn’t operate under any 
guidance documents. It doesn’t have any protocols. It doesn’t have 
any memoranda of understanding. It’s simply a group that instead 
of making pronouncements or fighting about turf sits down and 
works together on enforcement. 

In fact, I think its lack of bureaucratic structure is critical to the 
group’s success. What it means is that at each meeting we can dis- 
cuss current and potential enforcement cases that have come from 
anywhere, from inspections, from citizen complaints. Together, the 
group can come to an informal consensus about whether a particu- 
lar problem merits a significant enforcement response or not, and 
if it does, together the group can determine which approach will be 
most efficient and effective. 

In reaching this determination, we consider who has the best 
legal tools, who has the available staff, who has the discovery tools, 
whose laws would be effective, who has the technical resources. It’s 
important to say, this isn’t an all or nothing decision. Often, for in- 
stance, we’ll determine that EPA will use its discovery tools and 
then perhaps a State enforcement action will result. Or perhaps 
the governments will work together. In rare cases, we’ll decide that 
a case is important enough that it should be prosecuted jointly by 
State and Federal authorities. 

This group accomplishes several very important goals. It maxi- 
mizes the effectiveness of overall enforcement efforts. It eliminates 
unknowing duplication of effort, so everybody can best use all of 
their resources. It reduces inter-agency competitiveness, and re- 
places it with cooperation. In effect, by providing each government 
with the peer review of the other government, it provides a real 
stimulation for everyone to do high quality work. In sum, I submit, 
it gives all taxpayers more bang for their environmental buck. 

A second example, and one which is somewhat more controver- 
sial, is the current ongoing series of reviews, or audits, of State en- 
vironmental enforcement efforts, which has been produced by EPA 
Region I. Region I just completed a draft review of Connecticut 
DEP’s enforcement programs about 6 months ago. They expect to 
complete their final report this month, any day now. 
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I submit that this periodic review process represents an excellent 
compromise and an excellent approach to oversight. Rather than 
reviewing every case as it happens and creating an impression on 
the part of the State that EPA is trying to direct everything the 
State does, instead EPA has initiated a peer review process on a 
periodic basis. I think that necessarily has positive results. 

In the first place, any peer review process is likely to produce 
positive results, because some outside review always helps to iden- 
tify strengths and weaknesses. In addition, at least in Connecti- 
cut’s case, our DEP has already taken significant steps in response 
to the draft report to improve areas where problems were identi- 
fied. I think among the results we’re going to see from that are bet- 
ter documentation and therefore more consistency and more fair- 
ness in enforcement actions and some redirection and increase in 
staff in certain areas where a particular need was identified. 

The report has also very appropriately identified situations 
where the DEP effort was strong. Now, of course, no peer review 
is painless. And maybe in some cases, EPA failed to recognize some 
of DEP’s efforts in the first draft. But overall, the review process 
has been very effective and beneficial. 

These two examples are certainly not comprehensive. But I think 
they do provide a fair snapshot of successes in the State-Eederal 
enforcement relationship. In my experience, they are exemplary of 
the success in that relationship between Region I and Connecticut. 

I would urge this committee to continue to encourage the unfet- 
tered and unencumbered growth of these cooperative efforts. I 
think a national presence is important. We have one environment. 
We need to maintain national standards. I think through coopera- 
tive efforts such as those that I have described, we are making real 
progress in that direction. 

Thank you. 

Senator Chafee. Thank you very much. It sounds like Connecti- 
cut’s got a very common sense approach to this. 

Senator Warner has to leave, and on my time I’ll permit him to 
ask one question. 

Senator Warner. Mr. Chairman, I very much appreciate that. I 
just want to see what the reaction of the various State officers are 
to this question of the effectiveness of the consent order as a tool 
to implement what I believe the goals should be under our environ- 
mental laws, that is compliance, rather than just the financial pen- 
alties. 

I wonder if you could, just each of the State officers give us your 
personal and professional opinion as to the use of this tool in dis- 
charging your responsibilities to your respective States. Why don’t 
we st^art off with Colorado. 

Ms. Bangert. I think the compliance order certainly can be an 
effective tool. But I think that history has shown that command- 
and-control is in large part inadequate by itself to achieve environ- 
mental improvement, and that we need other compliance mecha- 
nisms, such as self-audit. 

Senator Warner. Delaware. 

Mr. Tulou. We use them quite a bit, and they generally are very 
effective. What we try to caution people is that that is not some- 
thing to be expected under all circumstances. Eor bad actors who 
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have violated previous consent agreements, another option would 
be appropriate. 

Senator Warner. Connecticut. 

Mr. Rubin. Senator, I agree that consent orders are effective in 
many situations. But they have a major weakness. If we rely only 
or usually on consent orders without penalties then it’s not clear 
what incentive industry has to comply before we get to them this 
time with this problem. If there is no deterrence in addition to a 
consent order, you run a risk that you’re never going to get broad 
industry-wide compliance. 

Nevertheless, they are valuable in many circumstances. 

Senator Warner. And Virginia. 

Ms. Dunlop. Senator Warner, the fact of the matter is, we think 
consent orders are very valuable. We don’t use consent orders to 
the exclusion of fines, as you know. We don’t use consent orders to 
the exclusion of the environmental audit program. We think these 
are all tools that need to be considered. 

But consent orders have an important value. One, we sit down, 
our Department of Environmental Quality professionals sit down 
with parties and agree on what the mechanism needs to be put in 
place to fix the environmental problem. The money that needs to 
be invested to solve, upgrade, improve the way things are run, so 
that the outcome is an improvement in environmental quality. 

Oftentimes in Virginia, the consent orders that are negotiated 
are accompanied by fines. Sometimes those fines then can be sus- 
pended if the company or the municipality in many instances meet 
the consent order agreements. 

The bottom line, of course, is that for the major entities, EPA 
also has the opportunity to review the consent orders. 

Senator Warner. That’s my second — a part 

Senator Chafee. Well, now. Senator, we 

Senator Warner. Just a second, Mr. Chairman, otherwise, the 
question dangles. 

What value are these tools if in fact the EPA then can somewhat 
circumvent your ability to follow through with a course of action 
laid down by the State and assess unilaterally, so to speak, their 
own penalties? Because that’s the issue. 

In other words, it comes down to this question of sovereignty, 
Mr. Chairman, the ability of these State officers, to enforce the na- 
tional laws and the State laws and at the same time, how can in- 
dustry put any reliance? Suppose a man or a company went out, 
a woman, a CEO of a company, and bought $10 million worth of 
air equipment to meet the clean air standards. Then they’re put- 
ting it in the plant and all of a sudden EPA comes around and de- 
cides, oh, no, that’s not going to work out. 

Do you want to have Virginia lead off and have each State 

Senator Chafee. No, we can’t do that. 

Senator Warner. Well, you asked 

Senator Chafee. Senator, you asked for some time. You can ask 
for the question in writing. But we’ve got to move along here. You 
asked on my time, you’ve used my time up totally. 

Senator Warner. I would ask them to put it in writing, then. 

Senator Chafee. That’s fine. 

[Information to be supplied follows:] 
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Supplemental Testimony of Becky Norton Dunlop, Secretary of Natural 
Resources, Commonwealth of Virginia 

This question arises because of an opinion issued by the U.S. District Court E.D. 
Va. (Hon. Rebecca Beach Smith), on May 20, 1997. The Court granted the United 
States’ Motion for Partial Summary Judgment in its case against Smithfield Foods. 
The opinion states that: 

Because the Court concludes that Virginia law is not comparable to Section 
309(g) [of the Federal Clean Water Act], and thus does not bar the United 
States from pursuing an independent penalty action against the defendants, the 
court need not address whether the Commonwealth is diligently prosecuting an 
administrative action against the defendants. 

I will not comment on the legal merits of the Court’s opinion, but only on its prac- 
tical effects. Under this interpretation of the law, the EPA will be prohibited from 
overfiling only if a State enforcement scheme essentially mirrors the provisions of 
the Federal Clean Water Act. Thus, a State has two choices: (1) adopt the enforce- 
ment scheme contained in the Federal law, or (2) obtain EPA approval of each and 
every administrative resolution of enforcement cases. In my view, this offends State 
sovereignty, and makes a mockery of State delegation of EPA programs. 

As to the regulated community, the effect is also clear. If the State clean water 
law differs from the Federal one, even in relatively minor ways, then companies or 
local governments must independently obtain the concurrence of both the State and 
the Federal authorities for any proposed resolution of a violation. 

Note that in the Smithfield case, the Court did not reach the question of whether 
Virginia was doing a diligent job of enforcing the law. A State that is doing a first- 
rate job can still find itself undermined by EPA overfilings. 

The EPA has testified that it has decided to overfile in only a handful of the thou- 
sands of cases in which it could do so. Based on our experience in Virginia, the EPA 
decisions seem arbitrary, and perhaps politically motivated. 

A chronology of events in the Smithfield case is attached. As you will see, the 
Commonwealth has been attending to violations of Smithfield’s water discharge per- 
mit for a number of years, under a number of Governors. The consent orders in 
question were negotiated under democratic Governors Baliles and Wilder. EPA had 
no objection to them at the time. During the Allen administration these consent or- 
ders were reviewed, and found to be sound solutions to the problems at Smithfield. 
We have honored and enforced these consent orders, so that very soon Smithfield’s 
discharges to the Pagan River will be reduced — not just to the level required by Fed- 
eral and State law, but to zero. At the same time, Virginia has aggressively pursued 
any discharges or other violations that are outside the bounds of the consent orders. 
And yet, it is only during the Allen administration that the EPA has seen fit to ob- 
ject to the consent orders with its own lawsuit. Whether or not it is lawful, such 
behavior is damaging, irresponsible, and suspect. 


Chronology of Multiple Enforcement Actions Against Smithfield Foods, 

Inc. and Subsidies 


Governor Godwin: 


February 1977 State Water Control Board Directive issued to Smith- 

field Packing for permit limit violations. 

December 1977 Consent Order approved by State Water Control 

Board for ITT Gwaltney, Inc. for permit limit viola- 
tions. 

Governor Dalton: 

February 1978 Smithfield Packing referred to Attorney General for 

litigation with a request to seek civil penalties for 
continued permit limit violations. 

May 1978 Civil settlement of Smithfield action previously re- 

ferred to Attorney General, including payment of a 
$100.00 civil penalty and payment of $26,000.00 to 
the oil spill emergency fund. 
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Chronology of Multiple Enforcement Actions Against Smithfield Foods, 
Inc. and Subsidies — Continued 


Governor Robb: 

September 1983 Smithfield Packing referred to Attorney General for 

violations of Total Kjeldahl Nitrogen (TKN) limits in 
permit. 

January 1984 Isle of Wight Circuit Court orders injunctive relief 

against Smithfield for TKN violations. 

June 1984 Gwaltney of Smithfield referred to Attorney General 

for violations of TKN limits in permit. 

December 1984 Isle of Wight Circuit Court fines Smithfield $40,000.00 

for violation of January 1984 court order. 

June 1986 Gwaltney of Smithfield, Inc. is fined $1,286,322.00 in 

a citizen’s suit brought by the Chesapeake Bay 
Foundation. 

Governor Baliles: 

May 1986 Consent Order with Smithfield Foods granting interim 

TKN limits while they do monitoring and modeling 
to determine if permit limits may be relaxed. 

January 1988 Consent Order Amendment requiring modeling to be 

done based on previous sampling to recommend 
waste load allocations for the Pagan River. 

Governor Wilder: 

March 1990 Consent Order requiring Smithfield Foods to study 

phosphorous removal and evaluate connection to 
Hampton Roads Sanitation District (HRSD). 

November 1990 Consent Order Amendment requiring Smithfield to 

participate in an HRSD feasibility study. 

May 1991 Consent Order Amendment which required Smithfield 


to tie their discharge to HRSD once the line was 
constructed and made available to Smithfield, and 
to drop their legal challenge to the phosphorous 
standard. 

Governor Allen: 

May 1994 Owners of three (3) permitted wastewater treatment 

facilities contact the Board of Professional and Oc- 
cupational Regulation (BPOR) to claim that their 
signatures had been forged on Discharge Monitoring 
Reports by Terry Rettig, their contract wastewater 
treatment operator. BPOR forwards copies of the 
complaints to DEQ. 


October 1994 Following careful investigation, DEQ concludes that 

Rettig submitted false data on behalf of eight (8) 
different facilities, including Smithfield Foods. 
November 1994 Consent Order Amendment which granted Smithfield 


interim relief from new limits for ammonia, cyanide 
and Carbonaceous Biological Oxygen Demand 
(CBOD) until the connection to HRSD was accom- 
plished. 

DEQ notifies the Commonwealth’s Attorney of Surry 
County that the County may have been defrauded 
by Rettig. 

Federal Bureau of Investigation (FBI) notifies DEQ 
that they have been contacted by the Surry County 
Commonwealth’s Attorney and have taken over in- 
vestigation of the Rettig matter. 
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Chronology of Multiple Enforcement Actions Against Smithfield Foods, 
Inc. and Subsidies — Continued 

December 1994 DEQ turns over documents from its investigation of 

Rettig to the FBI. In accordance with long standing 
policy and at the request of the U.S. Department of 
Justice (DOJ), further civil enforcement action is 
suspended pending investigation and resolution of 
the criminal case. 


September 1995 FBI requests the assistance of DEQ in reviewing and 

evaluating files regarding Rettig’s activities at all 
eight (8) facilities. 

October 1995 DOJ obtains subpoenas for multiple permittees, in- 

cluding Smithfield Foods, who had dealings with 
Terry Rettig. 

February 1996 DOJ releases DEQ to continue to pursue civil enforce- 

ment action against Smithfield Foods. DEQ resumes 
preparation of the civil enforcement case. 

April 1996 DEQ’s Tidewater Regional Office (TRO) notifies 


Smithfield Foods of the pending DEQ enforcement 
action, which includes the potential referral of 
Smithfield to the Attorney General. 

HRSD notifies Smithfield that hookup will be avail- 
able in June 1996. (Smithfield must connect to com- 
ply with its 1991 Order.) DEQ is informed that 
Smithfield may refuse to connect to HRSD. 

DEQ Central Office of Enforcement suggests that the 
referral to the Attorney General be temporarily de- 
ferred in order to determine which specific viola- 
tions of the permit are unrelated to the prior orders 
and to determine whether Smithfield will violate 
the May 1991 order by refusing to connect to HRSD 
in June. 


June 1996 Smithfield connects its discharge to the HRSD line as 

required by the May 1991 order. TRO, Central Of- 
fice and the Attorney General continue to develop 
the enforcement case. 

August 1996 DEQ discovers that ERA has referred Smithfield to 

DOJ for civil enforcement action without notifying 
Virginia. 


Virginia files suit against Smithfield Foods for mul- 
tiple violations of Virginia’s State Water Control 
Law. 

December 1996 The United States files suit against Smithfield Foods 

for multiple violations of the Clean Water Act, in- 
cluding alleged phosphorous “violations” which are 
appropriate only under the interim limits provided 
in the State Water Control Board Orders. 

June 1997 Smithfield activates the second hookup and begins di- 

verting waste to HRSD, as required by the Com- 
monwealth’s 1991 Consent Order. When this hook- 
up reaches full capacity, Smithfield’s discharge to 
the Pagan river should be reduced to zero. 


Response by Joseph Rubin to Senator Warner’s Request for Additional 

Information 

Senator Warner has asked me to address his concern that EPA enforcement ac- 
tions following State consent decrees could undercut the States’ sovereign authority 
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and industry’s reasonable reliance upon settlements with the States. My practical 
response to this concern is that I have never seen this problem arise. In my experi- 
ence, EPA has not overfiled or taken separate additional enforcement action after 
a State has taken appropriate action. In addition, in my experience, when a busi- 
ness has a good faith concern as to whether a settlement with a State will also sat- 
isfy EPA’s concerns, the business can obtain an answer from EPA. In fact, I have 
recently heard Mr. Herman, who is in charge of EPA enforcement, State affirma- 
tively that it is EPA’s policy to answer such questions. 

Of course, our Federal system, with dual sovereigns, is always in some degree of 
dynamic tension. That tension is inherent in our chosen system of government. I 
have seen no practical problems, however, where EPA’s enforcement efforts have 
undercut appropriate State enforcement activities. In sum, I see no major problems 
with present practices regarding the interplay of the State and Federal enforcement 
systems. As I explained in my testimony, I do see excellent examples of a strong 
cooperative working relationship between EPA Region 1 and the State of Connecti- 
cut. 

Senator Chafee. Senator Baucus is next. 

Senator Baucus. Very quickly, Mr. Chairman. I assume that all 
of you agree there are appropriate circumstances when overfiling 
is appropriate? Does anybody disagree with that statement? 

Or I’ll State it differently. Is there anyone who believes that 
overfiling is never appropriate? 

[No response.] 

Senator Baucus. There is no one who believes that overfiling is 
never appropriate. So you all agree that there are cases when over- 
filing is appropriate? 

Mr. Coleman. There are also cases where direct Federal action 
is appropriate. 

Senator Baucus. Correct. I’m just now addressing overfiling. 

Ms. Dunlop. We agree in Virginia that there are not only cases 
where it possibly is appropriate, but that the law provides that. We 
do think, however, that when EPA talks about partnerships, that 
it would be appropriate for them to consult with the State before 
they take that step. 

Senator Baucus. Absolutely. I don’t think anybody has any quar- 
rel there. 

No further questions, Mr. Chairman. But I would just hope that 
frankly some of these outfits, and you’ve talked about some com- 
missions, some studies, Ms. Bangert, do help work with EPA and 
establish guidelines when overfiling would occur, I suppose, or not 
occur, so there’s a little better understanding. 

Senator Chafee. I must say, Mr. Rubin’s testimony indicated 
there is some cooperation which seems helpful. I think Mr. Cole- 
man’s involved with that himself 

Mr. Coleman. Yes, sir. 

Senator Chafee. Senator Inhofe. 

Senator Inhofe. Thank you, Mr. Chairman. I’m sorry, I had to 
leave for just a few minutes there, and I don’t want to ask any 
questions that have already been asked. But just let me address, 
to our Oklahoman, Mr. Coleman, a couple of things. You were here 
when the previous panel was here, weren’t you, Mr. Coleman? 

Mr. Coleman. Yes, sir. 

Senator Inhofe. I made the comment, and it was responded by 
the different representatives of the EPA that that was last year’s 
war, they’re referring to the policy of measuring performance by 
the amount of fines and cases. Do you think that was last year’s 
war? 
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Mr. Coleman. No, sir. 

Senator Inhofe. You feel that’s still going on? There’s some evi- 
dence there in Oklahoma, of course, you represent, you chair a na- 
tional board in this. 

Mr. Coleman. That’s correct. That issue remains an issue. 

Senator Inhoee. Let me ask you another question. I’m going to 
be. I’m the chairman of the subcommittee of this committee called 
the Clean Air, Property Rights, Wetlands and Nuclear Safety. 

As you know. Administrator Browner came out with her changes 
in the national ambient air quality standards recommendation, and 
if that should become a reality. I’ve often said in the five committee 
meetings we’ve had that I would consider that to be an unfunded 
mandate. The response we get is, well, it’s not an unfunded man- 
date, because we wouldn’t be emanated, we would merely be saying 
to the States, you have to come up with a program that is going 
to bring your State into attainment. 

Now, how do you view that from an enforcement position? Would 
you consider that to be an unfunded mandate? Share with us what 
your thoughts would be in terms of Oklahoma. Should these rules 
that she’s suggesting become a reality, I believe it’s July 19? 

Mr. Coleman. We have worked very hard, as you’re aware, in 
Oklahoma, to come state-wide into compliance with the clean air 
standards. The new Federal Clean Air Act is a very encompassing 
law. It’s an Act that I hope at some time that you all take up the 
opportunity to look at in some detail. 

But if the standards were changed and we were to fall into non- 
attainment, the actions that we would have to take would be such 
that we would be dipping very deeply into the common, everyday 
activities, of everybody in our State. We’ve done everything we 
know how to do already. 

Senator Inhoee. Let me ask you this. Would you be able, from 
an enforcement perspective, let’s take the particulate matter, if 
that were to drop down to PM2.5, is the science there and your abil- 
ity there to offer some type of enforcement? 

Mr. Coleman. At this point, we don’t know enough about the 
sources of the particulates to figure out where we would take ac- 
tions. That is something as far as we’re concerned that’s very, very 
nebulous in terms of the science that exists to determine what type 
of enforcement actions we’d need to take. 

Senator Inhoee. Mr. Coleman, I see we’re getting real close to 
running out of time here, but in Oklahoma, I’ve heard a lot of 
things about your compliance assistance program. Could you real 
quickly explain to the committee how it works? Because it’s gotten 
some national attention. 

Mr. Coleman. Yes, sir, thank you. About 5 years ago we intro- 
duced what we call a customer assistance program. We were the 
first State to use that term and develop that program. I believe vir- 
tually every State, and I know every EPA region and obviously 
headquarters now also uses that term, where there’s some attempt 
to reach out to those that we regulate and try to help them come 
into compliance. 

Not that we didn’t do that in some limited way before. But cer- 
tainly, particularly as the new Clean Air Act comes into play, and 
as we realize the far-reaching impacts of the regulatory net, par- 
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ticularly as it relates to small business, the only way we can help 
those people to ever have a chance of attainment is for them to 
know what they need to do. Our customer assistance program is 
designed to tell people what it is they need to do. 

Senator Inhofe. Yes, it’s working very well. Thank you very 
much. 

Senator Chafee. Thank you. Senator. 

Regrettably, I have to go. The majority leader has asked me to 
come over to a meeting. Senator Baucus is kind enough to 

Senator Inhofe. I don’t mind staying for a little while here. 

Senator Chafee. Senator Baucus will preside, and I want to ex- 
press my regrets to the third panel. If I can get back, I certainly 
will. 

But meanwhile. Senator Lautenberg has a chance for questions. 
I want to thank everybody on this panel and express, as I say, ex- 
press my regrets to the next panel. Senator Baucus, thank you very 
much. 

Senator Baucus [assuming the chair] . Senator Lautenberg. 

Senator Lautenberg. Thank you very much, Mr. Chairman. 

Mr. Coleman, in response to Senator Baucus’ question before, 
about when if at all the Federal actions are necessary, you said 
that they indeed are at times. I read your statement here. State 
officials feel that once a program is delegated, EPA must, should 
be most concerned with the overall program effectiveness, and not 
about the details how a State handles each individual enforcement. 

So there is a role for Federal action, if the State doesn’t enforce 
the environmental obligation as we understand it. 

Mr. Coleman. Yes, sir. 

Senator Lautenberg. One of the things I think we fail to recog- 
nize here, at least fail to discuss at times, is the fact that when 
there’s an assault on the environment, whether it comes from Colo- 
rado, where my son lives and makes his living, or any other place, 
the fact is that if you dump into a river that feeds any of the neigh- 
boring State’s activities, possibly drinking water or fishing and so 
forth, that you ought not to have the right to spoil my environment 
just because I’m one of the eastern-most States in the country and 
the prevailing winds are west and the air pollution carries very 
well through the air. 

So if we can agree on that, and I sense that the mission of some 
of the witnesses is to paint EPA as a sinister force trying to em- 
brace all the powers that are relegated to the States, and their 
whole mission is to sneak around and punish. 

As far as I’m concerned, I can tell you, I want them out there 
enforcing the law. I want them to clean the environment for my 
grandchildren. Because if there’s one thing that I want to leave my 
grandchildren, it’s a clean environment. I want my grandson to be 
able to go fishing and know that there are still fish in the streams, 
fish in the streams or fish in the ocean. 

Ms. Dunlop, you suggested in your comments most directly that 
there might be something of a political nature in the few cases that 
had Federal intervention as an overfiling. What I sensed is you 
wanted them out on one hand and you wanted them in on the 
other. 
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So they’re damned if they don’t file more cases, because you said, 
well, these four maybe had a political reason for EPA’s involve- 
ment. Then you complained in your earlier remarks about too 
much involvement by the Federal Government. Do you want more 
or less? I’m not exactly sure what you’re talking about. 

Ms. Dunlop. First of all, my comments were pointed at Mr. Her- 
man’s remarks, where he talked about what a great record they 
have of only overfiling in four instances when they had 20,000 op- 
portunities. 

Senator Lautenberg. I didn’t say he was boasting. He was re- 
porting. I asked him how many cases there were. 

Ms. Dunlop. Yes, he was reporting. I will tell you. Senator, that 
in the instance that the previous panel spent considerable time on 
this morning discussing, in Virginia, the Smithfield case, we do 
think there was something political about that. I’d be happy to 
share with you some of the details of that case, without getting into 
the 

Senator Lautenberg. I’m going to help refresh everybody’s mem- 
ory. This is a report, this is written in a newspaper, so it could very 
well be wrong. It says that Smithfield was late in reporting a viola- 
tion at least 164 times, violated clean water laws as many as 5,330 
times, the pollutants they dumped in there were fecal coliform bac- 
teria, cyanide and phosphorus. I wouldn’t like that in my cocktail. 
I’ll tell you that. 

The judge later left for a penalty phase to the court proceeding 
a formal determination of the number of violations, each of which 
can carry $25,000 penalty. 

It’s the defendants, the judge wrote, and not the public, who are 
discharging into the Pagan River. 

Did the judge, by the way, in this case, issue a wrong opinion, 
in your judgment? 

Ms. Dunlop. No, we think the judge will have another oppor- 
tunity in August to take a look at the Virginia case and perhaps 
have some different comments. 

Senator Lautenberg. So there is an inference that the judge 
didn’t exactly come down, in your view, with the right decision, if 
the suggestion is that she’ll have a chance to review it later on. 
Does that suggest it will correct some of the impressions? 

Ms. Dunlop. There’s no question. Senator, that the EPA does 
have a right to overfile and the facts of this cases were well noted 
by the judge. There are 

Senator Lautenberg. Are you satisfied with the action that the 
environmental department in Virginia took with Smithfield? 

Ms. Dunlop. Yes. I think the Department of Environmental 
Quality has taken the proper action. As you probably know, having 
studied this case, the consent order was agreed to by appointees of 
former Governor Robb and former Governor Baliles, it was nego- 
tiated by former Governor Doug Wilder’s administration in 1991 
and approved by a sitting Democrat attorney general, the lieuten- 
ant Governor of the Commonwealth at the time was a Democrat 
and had no comment on it. 

This was in 1991. 

Senator Lautenberg. So what you’re pointing out is that this 
was largely political. 
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Ms. Dunlop. No, what I’m 

Senator Lautenberg. I asked you if you were satisfied not with 
the performance of Democrats or Republicans, I asked you if you 
were satisfied with the performance of the State of Virginia in 
curbing this dumping, this pollution. 

Ms. Dunlop. Yes, but what I’m telling you. Senator, in 1991, the 
offices of all these Democrat appointees in Virginia, elected Demo- 
crat officials, agreed upon a consent order with Smithfield to clean 
up the river. The Environmental Protection Agency over 

Senator Lautenberg. I didn’t suggest it was Republican. Why do 
you persist in identifying them as Democrats? I don’t care who it 
was. Democrats or Republicans, they have no right to cooperate or 
conspire with a company to dump into that river. 

Ms. Dunlop. They did not conspire with the company. They 
came to an agreement on the cleanup. The consent order was re- 
viewed by the Environmental Protection Agency, as all major con- 
sent orders are, in 1991. There was no action by the Environmental 
Protection Agency on this case until 1996. 

Senator Lautenberg. Right. They depended on the company and 
on those in Virginia who were responsible for administering the 
law, for enforcement, to clean up their act. 

Ms. Dunlop. That was happening, sir. The consent order was 
being complied with just as it was written. The terms of the con- 
sent order were that the DEQ in Virginia and the attorney general 
would file a civil action and require payment in fines and other 
terms once the hookup was completed to take care of all those ac- 
tions that occurred from 1991 on. I think that’s what will be 
brought out in the subsequent court case. 

Senator Lautenberg. For 3 of the past 4 years, Virginia has 
ranked last in the 10 States in the region in collecting fines from 
water polluters. 

Thank you very much. 

Ms. Dunlop. Thank you. 

Senator Baucus. I just have a general question of all of you. We 
live in a very complex country. I’m sorry. Senator, did you have a 
question? 

Senator Inhofe. Just a couple. 

Senator Baucus. I apologize. 

Senator Inhofe. It’s funny how you can get two different infer- 
ences hearing the same person talk. I think Ms. Dunlop, when I 
heard your references to Democrat and Republican, I got the im- 
pression you were showing it was not partisan, as opposed to being 
partisan. 

Ms. Dunlop. Yes, sir. Senator. That was my intention. We in the 
Allen administration who are Republicans reviewed the consent 
order that had been negotiated by previous Democrat office holders, 
and agreed that it was the right track to take and the river was 
being cleaned up. We had no input from EPA indicating, in 1994 
when we took office, that they disagreed with this consent order. 
We did not hear from EPA until they announced publicly that they 
were filing suit, which was after we announced that we were filing 
suit. 

Senator Inhofe. Well, that’s exactly the message I got. I have to 
make one comment, if I could, Mr. Chairman, about the reference 
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made to the Gestapo tactics. I can assure you that there are Ge- 
stapo tactics by the EPA. I think of the story I’ve told so many 
times, I have about 20 of them that Administrator Browner gets 
tired of hearing. 

One was the guy that owned the lumber company in Oklahoma 
who had disposed of his crankcase oil legally 10 years ago to a li- 
censed contractor, licensed by the Federal Government and the 
County of Tulsa and the city of Tulsa and the State of Oklahoma. 
Only to come back and receive a letter from the EPA saying that 
they’re going to invoke fines of $5,000 a day because some of that 
was traced to a Superfund site. 

Now, recognizing that they can’t go through with that, it’s the 
idea, the tactic, the fear that is instilled in these people who are 
out there and are the law-abiding taxpayers, who are paying for all 
this fun we’re having up here. Just a thought, Mr. Chairman. 

Senator Baucus. I’d like to ask you as a panel whether you don’t 
think that still, by and large, this system works pretty well. We 
have a very complex, very large country. It’s not 50 countries, it’s 
50 States in one country — a federalist system. It’s very complicated. 
Each State is different. Each region is different. Each company is 
different. 

This is not an easy matter. I think most people who serve in the 
State capacity or Federal capacity are trying to do a good job, as 
each person sees it. Of course, there’s a little bit of localism, people 
tend to see the world from their perspective. 

I’d like to ask you generally if you think the system, for all of 
its warts, still works pretty well. Are the bad actors disciplined? 
Most people aren’t bad actors. They may slip here and there, but 
by and large, most people, most companies, most independent oper- 
ators, probably do a pretty good job. 

Do any of you agree with my assessment? If you disagree, where 
would you like the laws to be significantly changed? I’m not talking 
about working around the edges. I’m talking about a major change 
in the law. 

Mr. Tulou. Mr. Chairman, I’d just like to say that I generally 
agree with you. I think what we’re dealing with here is less a stat- 
utory issue than it is a cultural issue. I think the environmental 
movement is phasing into a quiet revolution. We’ve gone through 
20 or 25 years of command and control where we had to do a lot 
of aggressive activity in order to get peoples’ attention. 

I think the educational process has gone a logical course. I think 
we at the States and EPA are in the process now of trying to figure 
out how to go from here. I think we need to shift some gears. I 
think we need to think in terms of broader environmental goals, 
shoot for those environmental goals, worry a little less about the 
bureaucratic and programmatic objectives that we might have, and 
rely a little bit more on the understanding of their responsibility 
that our industrial constituents have and work in partnership bet- 
ter to try to find the best way to get to compliance. 

Senator Baucus. But I sense that you all are trying to do that. 

Mr. Tulou. We are. I think we’re struggling right now because 
I think there are pockets in State government and EPA where that 
mind shift is not taking place. I think that’s a source of a lot of 
the problem. 
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Senator Baucus. It’s important to point out some of the prob- 
lems. But I think it’s much more important to look for some of the 
solutions here. I think you’re focusing on that. 

A few years ago, I think it was 1994, I asked Administrator 
Browner what grade she would give to the Federal-State relation- 
ship. She gave it then, in 1994, a B. I’d like to ask you what grade 
you’d give it, at least with respect to enforcement. Any of you. 

Ms. Bangert. On behalf of Colorado 

Senator Baucus. Now, remember, this works both ways. We’re 
talking about the relationship, we’re not talking about EPA. We’re 
talking about the relationship. 

Ms. Bangert. I think the relationship in Colorado right now, and 
this can change, sometimes from month to month, sometimes from 
year to year. 

Senator Baucus. Just generally during the last year or so. 

Ms. Bangert. I’d say a C. 

Senator Baucus. Anybody else? Mr. Rubin? 

Mr. Rubin. Senator, I’d say it’s been an A in Connecticut. 

Mr. Tulou. B plus. 

Mr. Coleman. I’d say it depends on what part of the agency 
you’re talking about. If you’re talking about the upper levels, like 
the assistant administrator for enforcement, Mr. Herman, he’s cer- 
tainly a man, and his immediate staff are people that are highly 
committed. They believe in what they’re doing and I think they’re 
trying to effect a change. There’s a need for a change. 

Our programs have matured. Our programs are not like they 
were when the acts were first passed. Our most recent act is the 
Clean Air Act. 

Senator Baucus. Just roughly, today. The Clean Air Act passed 
a long time ago. I’m talking about now. 

Mr. Coleman. In terms of which act needs to be attacked 
first 

Senator Baucus. No, generally, the enforcement relationship, 
Federal-State relationship with respect to enforcement, just gen- 
erally. 

Mr. Coleman. Generally, it’s probably still a B. It’s probably an 
A with the top, it’s probably a C with some of the rest. 

Senator Baucus. Ms. Dunlop. 

Ms. Dunlop. I guess I came through public schools when grades 
were tougher. I would say a C. By and large, our technical people 
have an excellent working relationship with EPA. But I think aver- 
age is what we’re looking at now. I think States are 

Senator Baucus. Well, what needs to be done to improve it with- 
out blaming somebody? 

Ms. Dunlop. I don’t know that — well, let me just say this. Eirst 
of all, the Environmental Protection Agency needs to focus the 
same and perhaps more resources on the Federal Government fa- 
cilities in States which in many instances are the cause of most of 
our serious pollution problems, at least in the Commonwealth of 
Virginia. And they need to be more cooperative with the other Fed- 
eral agencies. 

For instance, on this Smithfield case. Senator, we held up our fil- 
ing at the request of the Department of Justice. 
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Senator Baucus. What must States do to improve cooperation? 
What must Virginia do to improve the cooperation? 

Ms. Dunlop. I think we need to continue to have these ex- 
changes of information. The Connecticut experience I think is one 
that can be more greatly utilized in Virginia. 

Senator Baucus. That’s good. 

Thank you very much, all of you. We appreciate your help. 

We’ll now move to our third panel, which consists of Mr. Todd 
Robins, environmental attorney at U.S. Public Interest Research 
Group; Professor Robert Kuehn, law professor at Tulane; and Mr. 
Robert Harmon, chairman of the board of Harmon Industries, Blue 
Springs, MO. 

Mr. Harmon, why don’t you proceed. 

STATEMENT OF ROBERT E. HARMON, CHAIRMAN OF T H E 

BOARD OF DIRECTORS, HARMON INDUSTRIES, INC.; ACCOM- 
PANIED BY: TERRY J. SATTERLEE, ESQ., LAW FIRM OF 

LATHROP & GAGE L.C., KANSAS CITY, MO 

Mr. Harmon. Mr. Chairman and members of the committee, my 
name is Robert E. Harmon. I’m chairman of the board of Harmon 
Industries, Inc. 

I appreciate the opportunity to appear before the committee this 
morning to discuss important issues of Federal-State relations in 
enforcement of the environmental laws. I am accompanied today by 
Harmon’s attorney, Ms. Terry J. Satterlee, of Lathrop & Gage of 
Kansas City. 

With your permission, I would like to read a brief statement ex- 
plaining the reasons for Harmon’s interest in this important issue. 

Harmon Industries is a leading supplier of railroad signal and 
train control and related equipment for use in the railroad indus- 
try. The company is headquartered in Blue Springs, MO, and has 
assembly and manufacturing facilities across the country. My fa- 
ther founded the company, which is now Harmon Industries, in 
1946. Today, Harmon employs more than 1,500 workers throughout 
the United States had sales of more than $175 million in 1996. The 
company stock is publicly traded on the NASDAQ national market 
system. 

I believe that Harmon’s case well illustrates the way in which 
conscientious, regulated industries who are seeking in good faith to 
comply with their obligations under the environmental laws can be 
whipsawed by the EPA’s claimed “overfiling” authority. If the EPA 
has this authority, regulated industries cannot negotiate binding 
agreements with authorized State agencies since the EPA may 
later disagree with and completely override the State’s resolution. 

One of Harmon’s facilities is located in Grain Valley, MO, which 
is a rural, agricultural area outside of Kansas City. The Green Val- 
ley plant assembles circuit boards for use in railroad control and 
safety equipment. 

As was common practice in our industry, prior to 1987, Harmon 
employees used small amounts of organic solvents to remove sol- 
dering flux from the circuit boards they were assembling. The sol- 
vents were kept at the employees’ work benches in small jars. Resi- 
dues were collected in a 3 to 5 gallon pail and, unfortunately 
dumped by Harmon maintenance employees approximately once 
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every 1 to 3 weeks on the ground outside the back door of the 
Grain Valley plant. This practice probably began in the late 1970’s. 

Harmon’s management was unaware that the employees were 
disposing of used solvents until the practice was discovered during 
a routine internal safety inspection in November 1987. 

In December 1987, while its investigation was ongoing, Harmon 
changed its assembly process to a State-of-the-art technology using 
non-hazardous cleaning material rather than organic solvents to re- 
move soldering flux from the equipment being assembled. As a re- 
sult of these changes, Harmon ceased generating hazardous waste 
at the Grain Valley facility. These changes had an initial cost of 
$800,000, and Harmon incurs an ongoing cost of $125,000 a year 
as a result. 

Since 1988, the MDNR reported the status of the ongoing inves- 
tigation to the EPA during quarterly program meetings, and 
promptly provided the EPA with copies of significant correspond- 
ence, plans and other documents concerning the MDNR’s dealing 
with Harmon. In the end, Harmon’s environmental consultants 
concluded that the contamination at the Grain Valley plant was 
limited and posed no threat to human health and the environment. 

In a State court consent decree, negotiated between Harmon and 
MDNR, MDNR imposed regulatory sanctions on Harmon, but 
agreed not to seek monetary penalties against Harmon based on its 
voluntary self-reporting and its prompt action to investigate and 
remedy any contamination. 

Senator Baucus. Mr. Harmon, your 5 minutes have expired. 
How much farther do you have to go? 

Mr. Harmon. I’m very close. 

Senator Baucus. That’s in the eye of the beholder. How about, 
can you wrap up in 1 minute? 

Mr. Harmon. The decree specifically provides that Harmon’s 
compliance with the consent decree constitutes full satisfaction and 
release from all claims arising from allegations contained in the 
plaintiffs petition. The consent decree provides in paragraph 23(a) 
that it will terminate when, among other things, the MDNR issues 
a post closure part (b) permit. This condition was satisfied on July 
31, 1996. 

Even though MDNR has been authorized by EPA to run the 
RCRA program in Missouri, and despite Harmon’s extensive deal- 
ings and settlement with MDNR, after the entry of the State court 
decree, the EPA continued to pursue a separate Eederal adminis- 
trative action, seeking over $2.7 million in RCRA penalties. The 
EPA sought these penalties for exactly the same conduct that Har- 
mon was the subject of Harmon’s State court decree with the 
MDNR. 

I will stop at that. I have a few more paragraphs. 

Senator Baucus. Thank you. 

Professor. 

STATEMENT OF ROBERT R. KUEHN, PROFESSOR, TULANE LAW 
SCHOOL, NEW ORLEANS, LA 

Mr. Kuehn. Good morning, Mr. Chairman and members of the 
committee. My name is Robert Kuehn, and I’m a professor at 
Tulane Law School in New Orleans. I teach classes in environ- 
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mental enforcement, environmental advocacy and hazardous waste 
regulation. 

I’d like to discuss the results of some research I published last 
year of the appropriateness of devolving all or most enforcement of 
Federal environmental laws in the hope it might aid you in review- 
ing the Federal-State enforcement relationship. Part of my work fo- 
cused on utilizing the non-ideological public policy criteria of effec- 
tiveness, efficiency and equity to compare federally run enforce- 
ment programs with State-run programs. 

Focusing on effectiveness, as you’ve heard today, one problem in 
trying to compare Federal and State enforcement is, there is no 
consensus on how to define and measure effective enforcement, 
since it could be characterized by enforcement outputs, such as the 
number of enforcement actions or outcomes, for example, to in- 
crease compliance or lessen pollution. 

When they did look at some of the available effectiveness evi- 
dence, the General Accounting Office found that the track record 
of States in assessing penalties and recovering the economic bene- 
fits of non-compliance “is even more disappointing than the record 
of EPA.” Such data, however, is complicated by the fact that while 
EPA may impose larger penalties, its cases do tend to focus more 
on serious offenses. In addition, as numerous speakers today have 
noted, penalty amounts alone do not necessarily define effective en- 
forcement. 

We do know, however, that historically, when the Federal Gov- 
ernment has reduced enforcement and increased State responsibil- 
ities, States have also tended to reduce their regulatory activities. 
Therefore, reducing Federal enforcement could even decrease the 
effectiveness of States. 

Turning to efficiency, lack of data prevents a conclusion on the 
relative efficiency of Federal and State enforcement programs. It is 
clear, though, that Federal enforcement is actually a source of reve- 
nue for the Federal Government, taking in $3 to $25 for every dol- 
lar spent on enforcement. 

While the overlap that occurs because of the existence of both 
Federal and State enforcement programs, or from overfiling cases, 
would appear to be inefficient, this dual enforcement can have sig- 
nificant deterrent benefits that are otherwise not available alone. 
In fact, the mere threat of Federal enforcement clearly enhances 
the success of State programs, but makes it difficult to judge the 
efficiency or effectiveness of State programs in the absence of the 
threatened release of what has often been referred to as the EPA 
gorilla waiting in the closet. 

Finally, pragmatic devolution of enforcement requires that it be 
vested in a level of Government that can assure equitable treat- 
ment of businesses and citizens. As markets for goods and services 
have become increasingly national, a centralized enforcement pro- 
gram is in a unique position to provide consistent, nationwide en- 
forcement. 

Only a significant Federal program can ensure that a company 
operating in a State with lax enforcement does not obtain a com- 
petitive advantage over a firm operating in a State with more rig- 
orous enforcement Consistent Federal enforcement therefore main- 
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tains a level playing field and minimizes market imbalances that 
may result from an equal enforcement among the States. 

In addition, if the rationale for the national standards that are 
legislated by Congress is that each citizen has a right to the same 
level of environmental quality. Many citizens could lose this uni- 
form level of protection if there were no Federal enforcement to en- 
sure that all States provide fundamental environmental protection. 

In conclusion, although the data is limited, if we take a prag- 
matic approach to devolution of enforcement, there is still a need 
for Federal enforcement and little support for dramatic devolution 
of Federal enforcement. This is not to say that the Federal-State 
enforcement relationship could not be improved. I commend EPA 
and the States for their efforts in developing oversight reform pro- 
posals, such as the new enforcement performance measures, dif- 
ferential oversight and greater use of block grants. 

I hope the committee will encourage the States to gather addi- 
tional data on effectiveness and efficiency, so that disputes over the 
proper mix of Federal and State enforcement can be resolved on 
sound public policy grounds. I also hope that you will encourage 
Federal and State officials to continue to cooperate on enforcement 
so that the public will receive what they want and need, a Govern- 
ment program, whether Federal, State or both, that effectively, effi- 
ciently and equitably enforces Federal environmental laws. 

Thank you. 

Senator Lautenberg [assuming the chair]. Thank you very 
much. Professor. 

Mr. Robins. 

STATEMENT OF TODD E. ROBINS, ESQ., ENVIRONMENTAL 
ATTORNEY, U.S. PUBLIC INTEREST RESEARCH GROUP 

Mr. Robins. Thank you. 

Good morning, Mr. Chairman and members of the committee. My 
name is Todd Robins. I’m an environmental attorney with the U.S. 
Public Interest Research Group, the national lobbying office for the 
State PIRGs, which are non-partisan, non-profit watchdog organi- 
zations active in 30 States around the country with nearly a mil- 
lion citizens members. 

I also chair the enforcement work group of the clean water net- 
work, a national coalition of more than 900 groups. 

I would like to say at the outset that I believe many of today’s 
speakers share the same goal, which is compliance with the law in 
the first instance, in order to achieve the objective of a cleaner en- 
vironment. I am here today to demonstrate that the way we get 
there is not by voluntary approaches that rely on little more than 
industry’s good intentions, but instead, by creating a constructive 
partnership between EPA, the States, and citizens that maintains 
a genuine, firm a predictable threat of serious consequences for 
those who choose to violate our pollution laws. 

Specifically, I’d like to make three points. The first is that the 
failure or unwillingness of States to enforce the law has encouraged 
widespread violations of our environmental laws and promoted an 
atmosphere in which it simply pays to pollute. The second is that 
despite important instances of Eederal intervention, the EPA is not 
doing enough to ensure the integrity of the programs it oversees. 
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Finally, the no-nonsense approach to Clean Water Act enforce- 
ment that we have seen in New Jersey since 1990, characterized 
by mandatory minimum penalties for serious violations, has been 
remarkably successful, and should serve as a national model for en- 
forcement of the Clean Water Act and other Federal environmental 
statutes. 

Recently, representatives of polluting industries have made the 
claim that environmental compliance is the rule, not the exception. 
Our research, however, tells a very different story. In March of this 
year, U.S. PIRG released our dirty water scoundrels report, in 
which we found that nearly 20 percent of the largest water pollut- 
ers in this country were listed by EPA in significant non-compli- 
ance with the Clean Water Act in at least one quarter from Janu- 
ary 1995 through March 1996. 

What’s more, these EPA numbers are probably just the tip of the 
iceberg. When we looked at industry’s self-reported discharge data 
for the first quarter of 1996, we found that the number of large, 
industrial polluters that exceeded their pollutant limits by 50 per- 
cent or more was more than three times the number that EPA had 
listed in significant non-compliance for that quarter. 

So not to rain on the parades of those who assert that compliance 
and environmental quality are not necessarily connected, but the 
latest statistics also show that 40 percent of our waters remain un- 
safe for fishing and swimming. We think that these findings, when 
taken together, as well as those of the EPA inspector general re- 
garding air violations in Pennsylvania, demonstrate gross and un- 
acceptable levels of noncompliance with our environmental laws. 

The question then is why are serious and chronic violations so 
widespread. The answer, to us, is obvious. Environmental laws are 
not being enforced effectively. This problem of inadequate State en- 
forcement is not a new one. But in many States, it appears to be 
growing worse. A significant number of States around the country 
have explicitly reduced or even dismantled already weak and un- 
derfunded environmental enforcement programs, with the promise 
that voluntary, handholding compliance assistance efforts will 
achieve compliance more efficiently. 

Our research shows that that promise has been broken. We have 
compiled evidence from around the country showing that while 
numbers of inspections, enforcement actions and penalties have de- 
clined rapidly and dramatically in many States, rates of noncompli- 
ance have remained persistently high, and in some States, have 
worsened. 

While this evidence is presented comprehensively in my written 
statement, brevity requires that I share just a few brief examples 
of go easy State enforcement that may be of interest to members 
of the committee. Eor example, in Oklahoma, the State Department 
of Environmental Quality has collected a total of $1,000 for water 
pollution violations in the past 3 years. Meanwhile, approximately 
26 percent of the largest water polluters in Oklahoma were listed 
by EPA in significant noncompliance at least once during that 
same 3 year period. 

In Elorida, penalties assessed by the State Department of Envi- 
ronmental Quality are down in some areas by 90 percent. Yet 87 
different facilities in Florida were listed by EPA in significant non- 
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compliance with the Clean Water Act in 1995 and 1996. What is 
worse is that a substantial number of those polluters were violating 
out-of-date permits. Forty-one percent of Florida’s major industrial 
facilities are currently operating with expired permits, according to 
EPA. 

While these examples represent only a sampling, what they illus- 
trate is alarming. Weak enforcement at the State level encourages 
noncompliance. Without a credible, predictable deterrent that 
makes it more expensive to break the law than to comply with it, 
polluters have little incentive to clean up their acts, and law abid- 
ing companies who take their environmental responsibilities seri- 
ously are disadvantaged. 

Given the eagerness of many States to turn their backs on en- 
forcement, we believe that EPA must step up to the plate to ensure 
the integrity of the programs it oversees. While a non-intrusive 
oversight role may be appropriate when State enforcement is func- 
tioning as it should, under current circumstances in some States, 
it is critical that EPA act to guarantee that minimum national 
standards are met. 

Some recent cases, including the Smithfield Eoods case, indicate 
that Eederal intervention can provide the bottom line in protecting 
public health and the environment, when States fail to fulfill their 
delegated responsibilities. However, EPA could be and should be 
doing more. Despite complaints about EPA overfiling by State offi- 
cials, the EPA enforcement presence, if anything, has dwindled. 
Clean water inspections are down 31 percent. Safe drinking water 
inspections are down 42 percent. Pesticide inspections are down 80 
percent. 

Administrative enforcement actions for all statutes, are down 41 
percent. Civil referrals from EPA to the Department of Justice are 
down 44 percent in clean water cases, 50 percent in clean air cases 
since 1994. 

To people in communities downstream 

Senator Baucus [resuming the chair]. I’ll have to ask you to 
wrap up, Mr. Robins. 

Mr. Robins. I just want to say that to people in communities 
downstream or downwind from unaccountable polluters, who are 
frustrated by unresponsive State agencies, EPA’s waning commit- 
ment to step into the void is troubling. Erom our perspective, the 
New Jersey clean water enforcement act that has shown dramatic 
drops in violations as well as fewer enforcement actions, is a re- 
markable success story. Everybody wins. 

The industry wins by paying lower penalties and enjoying a level 
playing field. The State wins by producing better compliance more 
efficiently. And most importantly, the public wins by having a more 
accountable system as well as a cleaner environment. 

So building on this success story, U.S. PIRG and the Clean 
Water Network strongly supports Senator Lautenberg’s and Sen- 
ator Torricelli’s Clean Water Enforcement Act, S. 645, as a tough, 
pragmatic and proven way to improve environmental enforcement. 

Senator Baucus. Thank you very much. 

Mr. Harmon, I don’t know the specifics of your case, obviously, 
but you seem to be saying that even though things were worked 
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out to some degree between your company and the appropriate au- 
thority in Missouri, that then the Feds came in. 

Mr. Harmon. That’s right. 

Senator Baucus. Over the top. Do you think that’s unfair? I’m 
just asking, generally, do you think the general proposition, there 
should never be overfiling by the Fed? The Fed should not step in? 
Or is it just wrong in this case. I’m just trying to get a sense of 
where you are. 

Mr. Harmon. I don’t know that I’m in a position to make that 
judgment, from where I sit. But certainly in our case, where we 
voluntarily turned ourselves in for a situation that was not hazard- 
ous to anybody’s health, and we volunteered to clean it up at our 
cost, and we had a court order, consent decree from the State, cer- 
tainly I think the actions by the EPA were a little bit aggressive 
in that regard. 

Senator Baucus. When did EPA first become aware of your ac- 
tions or the State. 

Mr. Harmon. It was about the same time that the Missouri De- 
partment of Natural Resources, I think they communicate with 
each other on a quarterly basis. So my assumption would be that 
as soon as we turned ourselves in to the Missouri Department of 
Natural Resources, they in a very timely manner informed the EPA 
of what was going on, and they kept them informed. 

Senator Baucus. Were you under any illusion, or were there any 
discussions as far as you’re aware of between either EPA and the 
Missouri enforcement authority and yourself as to what EPA would 
or would not do or might or might not do? What did EPA say? 

Mr. Harmon. I think it was a surprise to them as well as us. 

Senator Baucus. A surprise to whom? 

Mr. Harmon. To the Missouri Department of Natural Resources, 
that there was an overfiling. 

Senator Baucus. Did anyone ask EPA whether there might be 
an overfiling, or what action EPA took? 

Mr. Harmon. I’m not aware. Counsel says that the EPA in- 
formed MDNR, but the MDNR did not inform us. 

Senator Baucus. I see. 

Mr. Harmon. We were operating in good faith, cleaning up the 
contamination and thinking that our consent decree was going to 
be adhered to. All of a sudden, we found that not to be the case. 

Senator Baucus. I don’t want to prolong this, but did you or your 
counsel think about directly asking EPA that question, whether 
EPA might be interested in an enforcement action? 

Mr. Harmon. During the administrative law judge hearing, we 
asked him what we should have done differently. He said we 
should have communicated with the EPA, both of them together. 
Clearly, that was not our understanding in the very beginning. I 
don’t think that’s the way it should be done. 

In other words, it’s our understanding that the authority rested 
in the Missouri Department of Natural Resources in this particular 
case. 

Senator Baucus. Again, I don’t know the specifics of your case, 
so it’s hard to comment on it. 
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Mr. Harmon. The litigation is still ongoing. We’re 10 years into 
this thing, and millions of dollars. And we’ve got it cleaned up. But 
we’re still 

Senator Baucus. Mr. Robins, I was curious to hear your testi- 
mony. You’re saying not very much is being done. Why? 

Mr. Robins. Mr. Chairman, our research, U.S. PIRG has been 
conducting research into EPA’s compliance. 

Senator Baucus. Is there a trend? Is there a fall-off? 

Mr. Robins. What we’ve been doing is tracking our compliance 
rates under the Clean Water Act for many years. What we’re see- 
ing consistently is persistently higher rates of noncompliance and 
violation levels. But at the same time, where we’re seeing a change 
is in the commitment on the part of both States and EPA to enforce 
the law effectively. 

Senator Baucus. A reduction? 

Mr. Robins. A reduction. We’re seeing several States just slash- 
ing environmental budgets, enforcement budgets, enforcement 
staff. We’ve seen it in the southeast, we’ve seen it in Rhode Island. 
In doing that, they’ve been doing it with a philosophy, we’ve heard 
it discussed several times today, a philosophy of compliance assist- 
ance, let’s not enforce the law, let’s focus on compliance, as if en- 
forcement is a dirty word. 

Our feeling is that helping small businesses to understand and 
comply with complex environmental laws is absolutely a justifiable 
and important thing to be doing, but only with a bottom line, un- 
derlying deterrent that provides an incentive for companies to 
abide by the law and does not allow companies to reap economic 
benefits from pollution. 

Senator Baucus. Right. Now, in your judgment, long with the de- 
cline in enforcement, has there also been an increase in pollution 
levels or not? Or have you measured that? 

Mr. Robins. Well, it’s an interesting question. People in the pub- 
lic and members of citizen groups are interested in that informa- 
tion. People in communities who are interested in knowing what’s 
being dumped into their waters and spewed into their air would 
like to know that, we feel like we have the right to know. 

In some areas, there is improving access to information like the 
toxics release inventory. On the water side, which is where my 
area of expertise lies, unfortunately it’s hard to tell what is the 
quality of our water and whether it’s improving or not. We have 
statistics that show that 40 percent of our Nation’s rivers, lakes 
and coastal areas remain unsafe for fishing and swimming. 

However, that data is based upon inventories conducted by the 
States every 2 years and submitted to EPA and to Congress. Unfor- 
tunately, States on average assess about 17 percent of their water- 
ways when they do these surveys, even though the Clean Water 
Act enacted 25 years ago requires them to survey all of their wa- 
ters. 

So honestly, water quality is anybody’s guess. I think in some 
cases, the water is indeed getting dirtier. 

Senator Baucus. My time’s expired. 

Senator Lautenberg. 

Senator Lautenberg. Yes, very briefly, Mr. Chairman. I wanted 
to ask Mr. Robins whether, if there were mandatory minimums 
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that established a kind of universal level for penalties for those 
who violate the laws, do you think that might serve as a substitute 
for such things as overfilings or different approaches by the States? 
Might that clear up a lot of the problems? Would it be a total sub- 
stitute? 

Mr. Robins. I think it’s an absolutely important substitute that 
we advocate. I think the experience in New Jersey since 1990 
proves that out. In New Jersey in 1990, the State enacted the 
Clean Water Enforcement Act which requires the agency in New 
Jersey to impose mandatory minimum penalties for serious viola- 
tions and instances of significant noncompliance. 

What we’ve seen, and the New Jersey Department of Environ- 
mental Protection has recently concluded, and we agree, is that the 
deterrent value and the certainty of that swift and regular re- 
sponse, when there are serious violations, has caused permit hold- 
ers to take their permits more seriously. So what you’re seeing is 
violations dropping by a significant amount, while the numbers of 
enforcement actions and penalties that the agency has to pursue is 
also dropping. 

So they’re getting better results for the environment wish fewer 
resources, and it’s important to note that there have been no in- 
stances of Clean Water Act overfiling by EPA in New Jersey as a 
result. The agency is doing what it’s supposed to. Enforcement is 
working the way it’s supposed to, and so what you have is EPA 
playing a much more constructive and peripheral oversight role, as 
opposed to feeling the need to step into the void of State inaction 
to protect bottom line standards. 

Senator Lautenberg. So it would be one of several tools? You 
wouldn’t abolish the opportunity for overfiling if it was called 
upon? 

Mr. Robins. No, absolutely not. The fact of the matter is, our wa- 
ters and our air do not respect political boundaries. And there are 
cases when national interest would require that EPA step in. There 
are also cases, and the States have acknowledged this, where there 
is a benefit, a strategic benefit to EPA from a farther distance com- 
ing in and taking a stronger action. 

Senator Lautenberg. I would just ask a curious question of Mr. 
Harmon. There’s another Harmon company in the stereo and hi- 
fi — is that 

Mr. Harmon. Not related. 

Senator Lautenberg. OK. I was curious, because I know they’re 
in other locations. 

Mr. Harmon. We get a lot of their mail from time to time. 

Senator Lautenberg. Do you get any of their bills? 

Mr. Harmon. Probably. 

[Laughter.] 

Senator Lautenberg. Mr. Chairman, there are lots of questions 
that this panel and the others provoke, but unfortunately time 
flies, and I hope that we’ll be able to, if necessary, submit questions 
and get written answers. 

Thank you very much. 

Senator Baucus. Yes, thank you. Senator. The hearing record 
will be open through Friday for additional questions and for wit- 
nesses to respond to points made by other witnesses. 
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Hearing is adjourned. 

[Whereupon, at 12:15 p.m., the committee was adjourned, to re- 
convene at the call of the chair.] 

[Additional statements submitted for the record follow:] 

Prepared Statement of Lois J. Schiffer, Assistant Attorney General, 
Environment and Natural Resources Division 

I. introduction 

Mr. Chairman, I am pleased to have this opportunity to meet with you and the 
Members of this Committee to discuss how the Environment and Natural Resources 
Division — working closely with our partners at the U.S. Attorneys’ Offices, the EPA, 
other Federal agencies, and the States — protects the quality of our environment and 
the health of our communities. We are the Nation’s environmental cops on the beat. 
Through tough and fair enforcement, our job is to ensure that all citizens can 
breathe clean air, drink pure water, and enjoy clean lakes and streams; that law- 
abiding businesses have a level economic playing field on which to compete; and 
that environmental bad actors know they will be punished. I am pleased to report 
that our environmental enforcement efforts are strong and effective — due largely to 
cooperative relationships we have fostered with United States Attorneys, State at- 
torneys general, State agencies, and local prosecutors and investigators throughout 
the country. 

I would like first to say a few general words about the Environment Division. I 
will then discuss some of our enforcement goals; how we have worked to enhance 
cooperative efforts with our partners in the States; recent initiatives to make our 
enforcement program more effective; and the results we have achieved. 

A. The Environment and Natural Resources Division 

The Environment and Natural Resources Division is responsible for representing 
Federal agencies in environmental and natural resources litigation before Federal 
and State courts. We bring affirmative cases and defend challenges to agency ac- 
tions. Together with our colleagues in the 94 U.S. Attorneys’ Offices, we work close- 
ly with client agencies to enforce and defend the Nation’s environmental and natu- 
ral resources laws. 

The Division, once known as the Land and Natural Resources Division, was cre- 
ated in 1909. From the start, the Division represented Federal agencies in matters 
related to Federal lands, water issues, and Indian disputes. Over time, our respon- 
sibilities have grown to include defensive and affirmative litigation concerning the 
protection and use of the Nation’s natural resources and public lands; wildlife pro- 
tection; Indian rights and claims; cleanup of hazardous waste sites; acquisition of 
private property for public purposes; defense of environmental challenges to govern- 
ment activities; and civil and criminal environmental law enforcement. 

Our enforcement work has a long history. The Rivers and Harbors Act, for in- 
stance, dates back to 1899. Many of the statutes we enforce were adopted in the 
1970’s, and were adopted or amended on a bi-partisan basis, often under Republican 
administrations. Our mission is to enforce these laws — and to represent the inter- 
ests of the United States — fairly and effectively. To succeed, we work closely with 
a wide variety of individuals and groups, including our client agencies, the U.S. At- 
torneys’ Offices, and local and State governments. 

B. Sections in the Environment and Natural Resources Division 

The Environment and Natural Resources Division is divided into ten sections, 
each with its own expertise. Four sections have responsibility for affirmative envi- 
ronmental enforcement: 

1. The Environmental Enforcement Section conducts affirmative civil litigation to 
control and abate pollution. This Section is responsible for judicial enforcement of 
most of the pollution abatement statutes and rules that regulate discharges into the 
Nation’s air and water and that govern pesticide operations, hazardous waste, and 
drinking water. Finally, the Section brings natural resource damage actions on be- 
half of Federal trustees (including the Departments of Agriculture, Commerce, De- 
fense, Energy, and the Interior), and claims for contribution against private parties 
for contamination of public lands and the recovery of money spent to clean up cer- 
tain oil spills on behalf of the Coast Guard. 

Let me tell you about just one of the Section’s notable recent victories, in which 
we completed a landmark enforcement action against General Motors Corporation. 
We alleged that GM had installed “defeat devices” in more than 470,000 Cadillacs 
since 1990 in violation of the Clean Air Act. These defeat devices overwhelm the 
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car’s catalytic converter and emissions control system, causing carbon monoxide 
emissions of up to three times the legal limit. We estimate that the Cadillacs have 
been responsible for the illegal emission of 100,000 tons of carbon monoxide, which 
can impair vision, learning ability, and work capacity. Carbon monoxide is espe- 
cially threatening to people suffering from cardiovascular disease. 

Working with the EPA and the U.S. Attorney’s Office, the Justice Department 
achieved a $45 million settlement with GM. GM will recall and repair 470,000 Cad- 
illacs, pay a fine, and spend $7 million to offset the pollution caused by its viola- 
tions. And recognizing California’s unique status under Section 209 of the Clean Air 
Act, the Department of Justice and EPA closely coordinated the negotiation and im- 
plementation of the General Motors settlement with the California Air Resources 
Board. 

2. The Environmental Crimes Section plays two primary roles: First, its attorneys 
investigate and prosecute criminal violators of Federal environmental statutes. Sec- 
ond, the Section acts as a resource for U.S. Attorneys, the FBI and the EPA, and 
State and local investigators and prosecutors. The Section provides highly trained 
and experienced prosecutors to assist in resource-demanding trials; offers advice and 
expertise to Assistant U.S. Attorneys and agents in their cases; provides training 
and policy development to improve the environmental criminal enforcement pro- 
gram; and works with U.S. Attorneys’ Offices on coordinating committees and on 
task forces with our State and local law enforcement counterparts. 

We bring environmental criminal cases for the same reasons the Department 
brings other criminal cases: to promote respect for the law, to achieve adequate de- 
terrence, to provide just punishment, to ensure restitution for victims, and to rem- 
edy the harm caused by offenses. Our environmental crimes program is an essential 
part of our program to protect human health, the environment, and our natural re- 
sources. For example, in 1995 a Federal grand jury in Ohio returned criminal indict- 
ments against a barge company, M/G Transport Services, Inc., and some of its em- 
ployees, including a former vice president and two tow boat captains, charging Oil 
Pollution Act and Clean Water Act violations for illegal pollution into the Ohio 
River, and of conspiracy to violate the Oil Pollution Act. Following trial, in Decem- 
ber 1995, an Ohio jury returned guilty verdicts in the case. In the year following 
this indictment and the resulting convictions, the number of unidentified, or “mys- 
tery,” oil sheens on the Ohio River system reported to the National Response Center 
decreased significantly. 

The Department’s criminal enforcement program has long benefited from close co- 
operation with and support of State and local authorities. For example, in 1994, 
Giacomo Catucci was convicted of the illegal disposal in Rhode Island of PCB’s from 
an electrical transformer and failure to notify authorities of the release of that haz- 
ardous substance. The case, prosecuted by an Assistant U.S. Attorney, was inves- 
tigated entirely by the Rhode Island Department of Environmental Management. 
The State continued its close support of the prosecution all the way through trial. 

3. The Environmental Defense Section defends legal challenges to Federal agen- 
cies’ rulemakings, regulatory decisions, and permit actions under Federal statutes 
that protect the public against pollution. The Section’s clients include the EPA, the 
Department of the Interior, the Army Corps of Engineers, and the Coast Guard. 
Since Federal agencies generally have the same obligations as private parties to 
comply with the environmental laws, the Section also represents agencies sued by 
States and citizens groups for violations of environmental laws. In addition, the Sec- 
tion has responsibility for affirmative enforcement of the wetlands laws. 

4. The Wildlife and Marine Resources Section is responsible for both civil and 
criminal cases arising under the Federal fish and wildlife conservation statutes. 
Litigation under these statutes can play out in any of three different contexts: de- 
fense of Federal agencies whose programs are challenged as inconsistent with Fed- 
eral conservation statutes; civil enforcement, usually to enjoin persons from violat- 
ing Federal conservation statutes; and criminal prosecutions. 

Each year, approximately $5 billion in illegal wildlife shipments is traded from 
country to country. The global illegal trade in wildlife is said to generate more profit 
than illegal arms sales. It constitutes a worldwide hlack market second in size only 
to the drug trade. The Wildlife Section, with local U.S. Attorneys’ Offices, brings 
criminal prosecutions to stop international wildlife smuggling, interstate trafficking 
in protected species, and Federal wildlife violations such as eagle poisonings and mi- 
gratory bird sales. 

Some of you may have read about Tony Silva, an internationally prominent writer 
and lecturer on the plight of endangered parrots in the wild. Last year, Mr. Silva 
pled guilty to a far-reaching conspiracy to smuggle into this country highly protected 
species of birds trapped in the wild in South America. The smuggling conspiracy 
lasted 5 years, and involved rare Hyacinth Macaws worth more than $1 million. 
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These birds are so rare that they have the highest level of protection under the Con- 
vention on International Trade in Endangered Species (CITES). CITES, which regu- 
lates trade in species actually or potentially threatened with extinction, boasts 136 
member Nations. Through international cooperation, the treaty furthers member 
States’ goal of protecting endangered species and reflects an international consensus 
that trade in wild fauna and flora must be done legally, sustainably, and without 
further detriment to wild populations. As a result of our effort to stop Mr. Silva’s 
smuggling conspiracy, a Federal court sentenced him to 82 months in prison. He is 
appealing the court’s refusal to let him withdraw his guilty plea. 

Silva was charged as part of Operation Renegade, a U.S. Fish and Wildlife Service 
probe of the illegal international smuggling of protected exotic birds or their eggs 
from South America, Africa, Australia and New Zealand. The operation has resulted 
in convictions of 37 people, over half of whom have been sentenced to prison terms, 
making it among the most successful wildlife law enforcement initiatives ever un- 
dertaken. In other recent cases, we have prosecuted smugglers who transported rare 
snakes and tortoises out of Madagascar by hiding them in airline passenger bag- 
gage; a black marketeer who tried to bring an entire tiger skeleton into the United 
States; and an individual who smuggled into the country hundreds of endangered 
tarantulas. In that case, the court received evidence that depletion of this species 
by international smuggling had impaired the search for a cure for Alzheimer’s and 
Parkinson’s diseases. 

5. The Division’s other sections work on a broad range of issues that reflect the 
diversity of our clients and of the Federal environmental and natural resources 
laws: 

• The General Litigation Section defends agencies sued under statutes that gov- 
ern management of National Forests and other public lands, and under the National 
Environmental Policy Act (NEPA). The Section also litigates claims filed by Indian 
tribes against the government and defends against takings claims in the Court of 
Federal Claims. 

• The Indian Resources Section litigates on behalf of Native Americans pursuant 
to the United States’ trust responsibility. 

• The Land Acquisition Section handles the acquisition of property by the process 
of eminent domain for congressionally authorized public purposes. 

• The Appellate Section handles appeals in cases ori^nating in the litigating sec- 
tions, and assists the Solicitor General when the Division’s cases reach the United 
States Supreme Court. 

• The Policy, Legislation, and Special Litigation Section provides counsel to the 
Assistant Attorney General, has responsibility for correspondence and Freedom of 
Information Act matters, and serves as the Division’s ethics advisor and Alternative 
Dispute Resolution coordinator. The section also coordinates the Division’s legisla- 
tive and international work. 

• The Executive Office provides administrative support services for the Division. 
C. The Division’s Clients 

Civil cases, and many of the criminal cases, litigated by the Environment Division 
are referred by other Federal agencies — either when those agencies request the Di- 
vision to file an action, or when they have been sued. The Division’s principal clients 
include the EPA and the Departments of Agriculture, Commerce, Defense, Energy, 
the Interior, and Transportation. However, we have represented virtually every Fed- 
eral agency and currently have more than 12,000 pending cases and matters. 

II. ENVIRONMENTAL ENFORCEMENT GOALS AND ACCOMPLISHMENTS 

A. Overall Goals 

With that introduction to the Division’s varied work, let me turn to the Justice 
Department’s goals for its environmental enforcement program. We bring criminal 
prosecutions and civil enforcement actions to protect the environment, to remedy en- 
vironmental harm, to punish wrongdoers, and to deter future violations. Our law 
enforcement efforts protect our lakes and streams, our drinking water, the air we 
breathe, our food supply, the land our children and grandchildren will inherit from 
us, and even the ozone layer that protects us from harmful ultraviolet rays. Without 
vigorous enforcement of our environmental laws, the health of our families, our com- 
munities, our environment, and our economy would all be compromised. 

How does environmental enforcement protect the economy? First, clean air and 
clean water are essential ingredients for a healthy economy. Pollution decreases 
land values, can impose steep health care costs, and harms industries, such as fish- 
ing, tourism, and recreation, that depend on robust natural resources. Second, bad 
actors — be they international chlorofluorocarbon (CFG) smugglers or companies that 
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do not install required pollution control equipment — put law-abiding businesses at 
a competitive disadvantage. For example, a national alliance of major chemical com- 
panies that have invested in CFC alternatives repeatedly has expressed strong sup- 
port for the Department’s efforts to stop the illegal import of this ozone-depleting 
refrigerant. One of this Division’s jobs is to make sure that any company breaking 
the law is brought into compliance, that no competitor gets an unfair head start 
from illegal conduct, and that everyone is playing on a level economic field. A strong 
and effective compliance program is essential to even-handed application of the en- 
vironmental laws and to fair and honest competition. 

Environmental protection statutes promote and encourage voluntary environ- 
mental compliance, but it is a vigorous enforcement program that drives such com- 
pliance. While many people comply with the law for the good of the community, 
there are many people who would not send their tax checks to the IRS next April 
if tcix violations carried no penalty. They comply with the teix laws in part because 
they may get caught, and sanctioned, if they do not. So, too, we cannot expect vol- 
untary compliance with environmental laws unless those laws are enforced, and en- 
forced vigorously. As William K. Reilly, the Administrator of ERA between 1989 and 
1993, stated during his tenure at EPA, the “enforcement of environmental laws is 
absolutely essential” and “is at the very heart of the integrity and the commitment 
of our regulatory programs.” See Reilly, “The Future of Environmental Law,” 6 Yale 
J. on Reg. 351, 354 (1989). 

Environmental violations have real victims. Polluting an underground drinking 
water supply can threaten thousands of people. An oil spill that damages an entire 
ecosystem — such as the Exxon Valdez spill in Alaska — may undermine the economic 
foundation of surrounding communities. The risk of harm can sometimes span the 
globe, as it does when criminals illegally smuggle chemicals that damage the protec- 
tive stratospheric ozone layer. The harm from environmental violations may extend 
far into the future, affecting the health of generations yet unborn. Damage to natu- 
ral resources can be permanent, as where a species is lost, a precious wetland is 
destroyed, or a drinking water aquifer or fishery is polluted beyond repair. This Di- 
vision’s job is to ensure that the laws Congress has enacted to prevent such harms 
are respected and obeyed. 

B. Working to Foster Cooperation With State and Local Authorities 

Cooperation with our colleagues in State and local law enforcement is critical to 
achieving our goals. As a former local prosecutor, Attorney General Reno is keenly 
aware of the importance of State and local law enforcement to the effective imple- 
mentation of Federal law. This Division works in partnership with the States and 
the subdivisions because we share a common mission with State attorneys general. 
State environmental agencies, and local authorities. Cooperative enforcement often 
maximizes the chances of success, maximizes resources, and avoids duplication and 
misunderstandings . 

1. Goals of the Federal Relationship With State and Local Authorities 

Our Federal environmental laws seek to assure all people in our Nation a basic 
level of environmental protection. These laws are implemented through a working 
Federalism that is critical to successful environmental compliance. The Federal, 
State, and local governments all have important roles. States are primary imple- 
menters of our environmental laws, and may have more direct access to information 
concerning polluters and their impacts on the local environment. Local governments 
often are the most directly affected by environmental violations. The Federal Gov- 
ernment has special expertise across the spectrum of environmental issues. We also 
have the depth to handle especially large cases, and the reach to address pollution 
that spills from one State into another. The national government has the unique 
perspective and responsibility to stop industry from pitting one State against an- 
other in a race to lower environmental protections for short-term economic advan- 
tage at long term cost to our environment, public health, and the economy. Finally, 
this Division can help to ensure that protections for all people are enforced if a State 
cuts its environmental budget or personnel. 

Two elements are essential to an effective working federalism: strong State pro- 
grams that include strong enforcement, and cooperation among Federal, State, and 
local government. In a moment, I would like to tell you about steps this Division 
has taken to strengthen its relationships with our colleagues in State and local gov- 
ernment. But first, let me illustrate the good results that those cooperative efforts 
have brought. 

2. Recent Examples of Cooperative Federal-State-Local Relationship 

Our working relationship with States generally has been a very cooperative one. 
It unquestionably has resulted in better environmental protection. A few examples: 
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a. Today, as we are speaking, the Environmental Enforcement Section and the 
State of Ohio are scheduled to commence trial of a Clean Air Act case against a 
lumber manufacturer in New Knoxville, Ohio. For more than a decade, Hoge Lum- 
ber Company has been operating a wood-fired boiler in violation of the State and 
Federal emissions limits for particulates, which can lead to respiratory complica- 
tions. The Ohio EPA unsuccessfully sought time and time again to get Hoge to in- 
stall additional control devices that would halt its unlawful emissions. Last year, 
the State joined our Federal action. Cooperating closely, we filed a joint trial brief, 
have coordinated on witnesses, and are proceeding at trial together. 

b. In United States v. Marine Shale Processors Inc., lawyers from my Division and 
the Louisiana Department of Environmental Quality (LDEQ) shared the counsel 
table at trial. The defendant accepted hazardous waste, claimed to recycle it into 
“aggregate,” and then sold it to the public. The company marketed incinerator ash 
for $1 a ton; ash that was high in heavy metals (including lead) was used on roads, 
in driveways, and under a house in the community. After an LDEQ inspection re- 
vealed numerous environmental violations, the State referred the matter to EPA for 
enforcement. 

As a result of our joint efforts with the State, a Federal court enjoined Marine 
Shale from selling its ash to the public. The company will have to pay a large civil 
penalty. Marine Shale is now shut down, and the Federal and State governments 
are working to ensure compliance with the environmental laws if and when the fa- 
cility reopens. 

c. Just 2 weeks ago, the State of California and the United States lodged a joint 
consent decree resolving claims against Pacific Gas & Electric Company (“PG&E”). 
The consent decree requires PG&E to support environmental enhancement projects 
to protect estuaries near Morro Bay and involving the State’s Mussel Watch Pro- 
gram. We alleged in the complaint that PG&E had violated the Clean Water Act 
and its discharge permits by submitting and failing to correct incomplete and inac- 
curate reports. The PG&E reports purported to show that the cooling water system 
at PG&E’s Diablo Canyon nuclear power plant complied with the Clean Water Act 
by emplojdng available technology to minimize adverse environmental impacts. In- 
formation PG&E left out suggested otherwise. For example, up to 90 percent of the 
larval fish in the cooling water system perish. The State took the lead in investigat- 
ing the facts. At the State’s invitation. State and Federal officials joined forces to 
prepare for litigation and settlement negotiations. Working together, we negotiated 
a precedent-setting settlement that protects the environment and demonstrates the 
importance of accurate self-reporting. 

d. In United States v. ARCO Pipe Line Co., we worked closely with the States of 
Indiana and Ohio to resolve claims arising when an oil pipeline ruptured and dis- 
charged approximately 30,000 gallons of diesel fuel into an agricultural field in 
Dekalb County, Indiana. The oil flowed through a drainage ditch into Fish Creek, 
a tributary of the St. Joseph’s River and, among other injuries, severely harmed fish 
populations. One species, the white cat’s paw pearly mussel, is so rare that Fish 
Creek is the only place in the world where it is known to exist. Approximately seven 
miles of the Creek were impacted by the spill. Under the decree, defendants ARCO 
Pipe Line Company and NORCO Pipeline, Inc., will spend $2.5 million to improve 
the water quality in Fish Creek, to bring back fish, mussel and wildlife populations 
to pre-spill levels, to implement local education programs, and to protect the water- 
way from future harm. 

e. In a case developed with the Commonwealth of Virginia through the Tidewater 
Environmental Crimes Task Force, George Madariaga last year pleaded guilty to 
knowingly discharging spent sandblast abrasives into the Elizabeth River. 
Madariaga’s employees at the Virginia Dry Dock Company, acting under his direc- 
tion, regularly discharged sandblast abrasives by, among other things, shoving the 
materials directly into the water. The company did not stop its unlawful conduct 
even after the Virginia Department of Environmental Quality (DEQ) penalized it. 
As part of his plea agreement, Madariaga agreed personally to pay the balance of 
the State’s civil penalty, which the company still had owed to the DEQ. 

As these examples illustrate, we have a good relationship with our partners in 
the States. Indeed, since the beginning of Fiscal Year 1996, we have entered into 
25 settlements in which States were co-plaintiffs and in which we split penalties 
with the States. All told. States have collected almost $12 million from our joint en- 
forcement actions during that period. 

3. Initiatives to Foster Cooperative Federal-State-Local Relationship 

Federal-state-local cooperation stems partly from steps this Administration has 
taken to foster better communications with State and local officials, closer intergov- 
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ernmental cooperation, and more efficient efforts. Let me describe a few of our other 
initiatives: 

First, near the beginning of my tenure as Assistant Attorney General, I created 
a new position, the Counselor for State and Local Environmental Affairs. My Coun- 
selor works with State and local officials and attorneys in our Division to maximize 
environmental enforcement through cooperative efforts, and to act as liaison with 
our colleagues in the States and with State organizations. 

Second, we have established a policy that our Environmental Enforcement Section 
will notify the State in advance of filing a suit in that State, absent exceptional cir- 
cumstances, and will invite the State’s participation or cooperation in the action. 
This policy encourages cooperation and information exchange with the State, and 
ensures that the States do not learn about our actions from reading the newspaper. 
Just a few days ago, we received a letter from a State Attorney General’s office 
thanking us for sending these notices. 

Third, we have developed particularly productive relationships with State and 
local law enforcement personnel through environmental crimes task forces and Law 
Enforcement Coordinating Committees (LECCs) across the country. The Environ- 
mental Crimes Section has worked closely with U.S. Attorneys’ Offices to support 
these groups. For example, we have supported the Environmental Crime Task Force 
in the Eastern District of Missouri, which includes members from all Federal, State 
and local law enforcement agencies that have responsibility for the detection, inves- 
tigation, and prosecution of environmental crimes in that jurisdiction. That task 
force has been very successful in coordinating and prosecuting environmental 
crimes. Because the State of Missouri has only misdemeanor penalties for violations 
of State environmental law, most cases are brought in Federal court. The Missouri 
Attorney General has designated two assistant attorneys general to handle cases in 
Federal court through the U.S. Attorney’s Office. Similar task forces are thriving in 
many other States. 

Fourth, in 1994, then-Attorneys General Tom Udall of New Mexico and Deborah 
Poritz of New Jersey joined with a number of State environmental commissioners, 
tribal representatives, EPA Assistant Administrator Steve Herman, and me to es- 
tablish a senior forum for the discussion of environmental enforcement and compli- 
ance issues. The forum first met in 1994, and has met as many as several times 
a year since then. We have been very pleased to join in this process, which facili- 
tates coordination and discussion among policymakers in State and Federal Govern- 
ments and allows us to share ideas as well as concerns. We participate in many 
other such cooperative efforts, and have met often with the National Association of 
Attorneys General and the Conference of Western Attorneys General. Indeed, when 
I leave this hearing, I will be heading to address a meeting of the National Associa- 
tion of Attorneys General. 

Fifth, for a number of years. Department attorneys — including those in this Divi- 
sion and in the United States Attorneys’ Offices — have worked with State officials 
to train State and local prosecutors, investigators, and technical personnel in the 
development of environmental crimes cases. Much of that work occurs at the Fed- 
eral Law Enforcement Training Center in Brunswick, Georgia. Department attor- 
neys have helped to develop the basic curricula and regularly teach as faculty. Our 
attorneys also assist as faculty and otherwise for State and local training done by 
the National Association of Attorneys General, by the four regional State and local 
environmental enforcement organizations, and for a wide variety of other training 
efforts at the State and local level. Such instruction frequently is a weekly routine 
for our Crimes Section attorneys. 

Finally, we have worked vigorously to improve and solidify our relationship with 
the 94 United States Attorneys’ Offices around the country. These relationships are 
vitally important to us, and are critical to the optimal functioning of both the Divi- 
sion and the U.S. Attorneys’ Offices. We work jointly with Assistant U.S. Attorneys 
on many of our cases. In other instances, the U.S. Attorneys’ Offices take full re- 
sponsihility for cases and call upon us only for our special expertise. In January 
1997, I sent a letter to all U.S. Attorneys reaffirming our practice and re-extending 
our invitation to participate in any pending or future civil environmental enforce- 
ment cases in their districts. I encouraged those who had not previously taken ad- 
vantage of this invitation, to act as lead counsel, co-lead, or as local counsel. I have 
received a number of letters from district offices expressing appreciation for this 
outreach effort. 
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4. Overfiling 


a. Overfiling Myths and Reality 

I have heard concerns expressed about “overfiling.” Overfiling is both misunder- 
stood as a concept and exaggerated as an occurrence. Overfiling happens where the 
Federal Government files an enforcement action after the State has brought an en- 
forcement action for the same violations. There are reasons — good reasons — for us 
to bring these cases, which I will describe. And where there are misunderstandings 
or disagreements, we are committed to working to establish the best possible com- 
munications. 

But let me first point out that overfiling does not happen often. We bring such 
cases only after a careful review by EPA and this Division. In the past 12 months, 
the Justice Department filed only two complaints in an environmental matter where 
the State previously had brought an enforcement action for the same violations. In 
the first case, against Westinghouse, the Commonwealth of Pennsylvania previously 
had entered into consent agreements with Westinghouse, but agreed with our en- 
forcement action, joined as a plaintiff-intervener, and was a party to our consent 
decree. The second was the case of United States v. Smithfield Foods, Inc. (E.D. 
Va.), which I will be discussing. 

Second, when we do overfile, often we do so at the invitation of the State. In 1995, 
the Environmental Council of the States (ECOS), released a report on overfiling 
within the prior 3 years. That report even included cases in which the Federal Gov- 
ernment took administrative or civil enforcement action against a polluter for envi- 
ronmental violations broader in scope than those addressed by any prior State ac- 
tion. Even using that broad definition of overfiling, the EGOS report did not find 
widespread concern. More than half of the States that responded reported no overfil- 
ing within the previous 3 years. Further, the States reported that, in most cases 
of overfiling, the Federal Government had provided notice and engaged in extensive 
prior discussions with the States. Most States reported positive relationships with 
Federal regional enforcement staff. Thus, overfiling hardly is the bugaboo some 
might claim. 

We also must recognize the significant and appropriate role for Federal enforce- 
ment. Our cases often assist the States. Indeed, State enforcers tell us that the pos- 
sibility of Federal enforcement enhances the negotiating posture of State environ- 
mental agencies as they seek to obtain compliance. The threat of Federal enforce- 
ment is a powerful deterrent to violators. For example, one State reported in the 
ECOS survey that, “in more than one case, EPA’s threat of overfiling has helped 
the [state] gain a favorable settlement.” That threat, like most threats, is effective 
only because we can and will deliver as promised. 

Some people have suggested that any Federal enforcement in a delegated State 
constitutes overfiling. That is not accurate. As I have explained, Federal enforce- 
ment serves essential functions and often is invited or welcomed by the States. 

This Division also will vigorously defend against challenges by States that want 
to weaken environmental protections. We recently prevailed against challenges by 
Virginia and Missouri to EPA requirements for an effective Clean Air Act program 
in those States. Once again, it is our task to ensure that all people enjoy a basic 
level of environmental protection; that all businesses enjoy a level economic playing 
field; and that industry does not pit one State against another in a bidding war to 
attract industry by compromising environmental standards. 

b. United States v. Smithfield Foods, Inc. 

As I noted, this Division has filed only two civil judicial enforcement actions in 
the past 12 months for violations that previously were the subject of a State enforce- 
ment action. In one case, the State agreed with our action. The other case, brought 
against Smithfield Foods, Inc., is still pending. The following information is all 
based on the public record. 

The Smithfield case demonstrates the important role the Federal Government 
plays when a State has been unable to bring a recalcitrant company into full compli- 
ance with the law. Subsidiaries of Smithfield Foods, Inc., operate two wastewater 
treatment plants in Smithfield, Virginia. These plants treat wastewater generated 
during hog-slaughtering and meat-processing operations, and collectively discharge 
approximately three million gallons of effluent per day into the Pagan River. The 
Pagan is part of the James River estuary, which connects to the Chesapeake Bay. 
The companies’ discharges are subject to the terms and conditions of a water permit 
issued by the Virginia Department of Environmental Quality. 

From October 1991 through the present, Smithfield Foods, Inc. and its subsidi- 
aries committed at least five thousand violations of its discharge permit. Over and 
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over again, the companies violated effluent discharge limitations, including limita- 
tions on fecal coliform, phosphorous and nitrogen. The River has been closed to 
shellfish harvesting due to fecal coliform contamination, and the companies’ dis- 
charges have contributed to that contamination. Similarly, the companies’ excessive 
phosphorous and nitrogen discharges, ■which at times accounted for 80 percent of the 
phosphorous in the Pagan River, contributed to the nutrient loading that has de- 
creased the health and productivity of Chesapeake Bay. The companies’ violations 
were serious enough that the United States filed both a criminal and a civil case. 

On September 24, 1996, the United States charged the former head operator of 
the Smithfield companies’ two wastewater treatment plants with 23 crimes. Eight 
of the charges — including illegal discharge of fecal coliform into the Pagan River, 
false statements, falsification of reports, and destroying records — were for offenses 
committed at the companies’ plants. On October 22, 1996, the operator pleaded 
guilty, without a plea agreement, to all 23 counts. On January 16, 1997, he was sen- 
tenced to 30 months imprisonment. He is presently incarcerated. 

The Federal Government also filed a civil case, against the companies rather than 
the individual operator. That is the overfiling case. This Federal action was nec- 
essary because, despite the seriousness of Smithfield’s violations, the Common- 
wealth was taking no action to assess penalties against the companies. Rather, in 
the face of threats by the Smithfield Companies to leave the Commonwealth of Vir- 
ginia if a phosphorus limit was imposed on their facilities, the Commonwealth of 
Virginia entered into a series of agreements allowing the Smithfield Companies to 
discharge uncontrolled amounts of phosphorus into the Pagan River for 5 years in 
return for the Smithfield Companies’ agreement to hook up to a publicly-funded 
sewer line when it was constructed and to dismiss the Companies’ challenge to the 
phosphorus limit. In fact, in May 1996, the State Water Control Board specifically 
directed the Department of Environmental Quality to enforce the consent agree- 
ments but to take no penalty action. Recognizing that the State had not succeeded 
in halting Smithfield’s violations of the law, EPA referred the matter to this Divi- 
sion for enforcement. Just last week, the district court ruled for the United States, 
finding the company liable for effluent limitation violations, and thereby resolving 
many of the issues in this case. 

when the case was referred to the Department of Justice on August 27, 1996, 
EPA had notified Virginia of the referral. EPA regional officials held several con- 
ference calls with State officials, and invited the Commonwealth to join the Federal 
case. EPA provided the Commonwealth with information on Smithfield’s violations. 
As the court later said, “[t]he Commonwealth declined the EPA’s invitation to join 
the Federal action. Although the Commonwealth never mentioned its plan to file its 
own enforcement action to EPA, on August 30, 1996, the Commonwealth filed an 
action against Smithfield.” For the first, time, the Commonwealth sought penalties, 
although in amounts far lower than sought by EPA. 

Given our efforts to develop a cooperative relationship with the State, we were 
surprised by Virginia’s unilateral action, which might have undercut our enforce- 
ment action. When we filed our complaint on December 16, 1996, the Smithfield 
companies argued that our action was barred by the Commonwealth’s recent suit 
and/or consent orders. The court’s recent decision rejected that defense. In a thor- 
ough, 75-page opinion, the district court held that Virginia’s action did not bar ours, 
in part because Virginia law does not authorize the imposition of administrative 
penalties and because Virginia had failed to provide adequate procedures for public 
participation. 

C. Environmental Crimes Bill 

One very important initiative of this Administration that will benefit State, local 
and tribal governments is the “Environmental Crimes and Enforcement Act of 
1997,” which has been introduced in the House as H.R. 277, and which we hope 
soon will be introduced with bipartisan support in the Senate. This bill will enhance 
environmental criminal enforcement under a wide range of statutes. It was devel- 
oped to reflect the needs of and is designed to support law enforcement officials 
throughout the country. 

The legislation strengthens Federal, State, local, and tribal partnerships by au- 
thorizing courts to order convicted criminals to reimburse States, localities, and 
tribes for their costs in assisting Federal environmental prosecutions. The bill also 
provides for increased punishments when police officers, firefighters, other State 
and local officials, or anyone else suffers death or serious injury as a result of an 
environmental crime, and extends the statute of limitations where a criminal has 
taken steps to cover up or to conceal an environmental crime. The bill adds an “at- 
tempt” provision to environmental statutes, similar to those found in more than 170 
other Federal criminal statutes, so that we may prosecute the criminal even when 
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we stop a crime in progress. This provision will remove a major obstacle to environ- 
mental investigations by allowing law enforcement personnel to use environmentally 
benign substitutes for hazardous materials in undercover operations. Finally, the 
bill will clarify the authority of the courts to provide for restitution in environmental 
crimes cases, and to issue orders to ensure that those charged with environmental 
crimes do not hide or dispose of assets needed to pay restitution. 

D. Some Success Stories 

Now I would like to offer a few additional examples that show why our cases are 
important; how they address complex and resource-intensive enforcement needs; 
how they have a real, direct impact improving the environment; and how they deter 
future violations. 

1. Multi-State, Multi-Facility Enforcement 

Many of our cases are extremely complex, involving multiple facilities in several 
States. We recently settled an enforcement action against Georgia-Pacific Corpora- 
tion for Clean Air Act violations at 19 wood product fecilities in Alabama, Arkansas, 
Florida, Georgia, Mississippi, North Carolina, South Carolina and Virginia. Under 
the settlement, Georgia-Pacific will take steps that will remove 10 million pounds 
(5,000 tons) of volatile organic compounds (“VOCs”) from the atmosphere annually — 
an estimated 90 percent reduction at many facilities. VOCs, a precursor to ground- 
level ozone, can migrate in the atmosphere for hundreds of miles and are a particu- 
lar problem in the southeast United States, where these facilities are located. The 
United States worked in close cooperation with each of the State environmental 
agencies in order to bring about this complex settlement. 

2. Comprehensive Injunctive Relief and Environmental Enhancement 

Many of our recent cases show the effectiveness of Federal enforcement in secur- 
ing, in addition to penalties, comprehensive relief to protect and enhance the envi- 
ronment when it is harmed by unlawful pollution. 

a. In United States v. Jefferson County, Alabama, (N.D. Ala.), the United States 
sued Jefferson County, Alabama, and the Jefferson County Commission for annually 
discharging 2.2 billion gallons of raw and partially treated sewage into the Cahaba 
and Black Warrior Rivers. The Cahaba is the source of one fourth of the drinking 
water for the State, and the Black Warrior runs through downtown Birmingham. 
The case was settled by a consent decree that requires the County to cease its ille- 
gal discharges, rehabilitate its treatment plants and collection system, pay a 
$750,000 penalty, and spend $30 million for the acquisition of riparian lands to help 
restore water quality in the rivers. 

b. Last January, the Sherwin Williams Company and LTV Steel agreed to settle 
separate actions for serious violations of Federal public health and environmental 
protections in the southside of Chicago. We alleged that Sherwin Williams had 
failed properly to control emissions that impair breathing and had discharged high 
levels of organic solvents that created a risk of fire or explosion. We alleged that 
LTV Steel had, for years, emitted unlawful levels of coke oven gas. Those gases are 
highly toxic and can lead to heart attacks, asthma, and cancer. Under the consent 
decree, Sherwin Williams will clean up and restore an old and abandoned industrial 
site identified by the City for commercial redevelopment, restore wetlands and pro- 
tect habitat near Indian Creek and Lake Calumet, install pollution abatement 
equipment, and pay a penalty. In the second settlement, LTV Steel will undertake 
environmental enhancements to reduce its air emissions below the Federal require- 
ments and will pay a penalty. 

c. In another significant action, the United States sued the Tenneco Oil Company 
on behalf of the Sac and Fox Nation of Oklahoma to obtain a fresh water supply, 
as well as compensatory and punitive damages. Our complaint alleges that Ten- 
neco’s oil production on Sac and Fox lands had destroyed the Sac and Fox Nation’s 
groundwater supply. We have reached a settlement in principle with Tenneco, under 
which the company will fund construction of water wells to supply water in tribal 
areas; purchase 120 acres of land to be placed in trust for the tribe; and make a 
cash payment for purposes including cleaning, restoration, and reforestation of a 
pecan grove. 

3. Environmental Crimes Have Real Victims 

Environmental crimes have real victims, as our recent prosecution of one particu- 
larly egre^ous case demonstrates. Last fall, the State of Mississippi requested 
EPA’s assistance in the investigation of widespread pesticide misuse along the 
State’s gulf coast. EPA set up a task force that included Federal agents, environ- 
mental and health agencies in Mississippi, Louisiana, and Alabama, and local 
health officials, as well as Justice Department attorneys. The investigation identi- 
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fled two Mississippi residents, Dock Eatman, Jr., and Paul Walls, Sr., who were op- 
erating unlicensed exterminating businesses and using the highly toxic pesticides 
methyl parathion and permethrin to treat homes, day care centers, motels, and res- 
taurants. Methyl parathion and permethrin are restricted by EPA for agricultural 
use in uninhabited fields, and exposure to methyl parathion causes serious illnesses. 
To protect people from methyl parathion poisoning, homes and businesses contami- 
nated by Eatman and Walls were evacuated or closed. By May 16, 1997, EPA had 
relocated more than 1500 people from 399 homes along the Mississippi Gulf coast. 
The cost to evacuate and clean up contaminated homes and businesses is expected 
to exceed $70 million — of which $60 million has come from the Superfund. We pros- 
ecuted Eatman and Walls under the Federal Insecticide, Fungicide, and Rodenticide 
Act (FIFRA). At trial, we showed that both defendants had been trained in the legal 
and safe use of restricted-use pesticides and had been warned repeatedly that their 
application of pesticides to homes and businesses was illegal. Numerous individuals 
whose homes had been treated by the defendants described illnesses they and their 
families suffered; some of the victims had been hospitalized. On March 13, 1997, a 
jury in Biloxi found Dock Eatman Jr., guilty on 21 counts of pesticide misuse. On 
May 2, 1997, a jury in Hattiesburg found Paul Walls, Sr., guilty on 48 FIFRA 
counts. Sentencing is scheduled for July 7, 1997. 

As I mentioned, we recently have been targeting the illegal importation of ozone- 
depleting CFCs. CFCs are used primarily as refrigerants, solvents, and propellants. 
Unfortunately, once in the stratosphere, CFCs destroy the ozone layer that protects 
us from ultra-violet radiation; that can cause increased skin cancer, retard growth 
in plants and animals, and even disrupt the human immune system. In January 
1996, the United States imposed a ban on most CFC importation, although existing 
stockpiles can legally be used. After the phase-out began, a black-market in illegally 
imported CFCs developed in the United States. Our nationwide Federal offensive 
has resulted in significant jail terms and criminal fines for the smugglers. In the 
past 2 years, more than two million pounds of CFCs have been seized, with a street 
value of more than $18 million. 

In another case, we assisted the U.S. Attorney in prosecuting Consolidated Edison 
when an explosion in a Con Ed steam manhole in New York City released 200 
pounds of asbestos into a crowded city neighborhood. Con Ed quickly learned of the 
explosion and the asbestos release. To protect the public, our environmental laws 
required Con Ed to report the release immediately. Con Ed did not report it for 4 
days, during which time many people were exposed, while Con Ed falsely assured 
everyone, including its own employees working on repairs, that no asbestos had 
been released. The corporation and an assistant vice president were convicted. 

4. Protecting Children’s Health 

Protecting children from environmental health risks is a high priority for the 
Clinton Administration. Some of this Division’s largest and most successful enforce- 
ment cases have addressed the health and safety of children. As the President 
stated in his recent Executive Order concerning Protection of Children from Envi- 
ronmental Health Risks and Safety Risks, a growing body of scientific knowledge 
demonstrates that children may suffer disproportionately from environmental 
health risks. These risks arise because children’s neurological, immunological, diges- 
tive and other bodily systems are still developing; they eat more food, drink more 
fluids, and breathe more air in proportion to their body weight than adults; and 
they are less able to protect themselves from environmental hazards. Executive 
Order 13046 directs Federal agencies to improve research to protect children and 
to ensure that new safeguards consider special risks to children. 

In many of the Environment Division’s Superfund cases involving mining wastes, 
such as Bunker Hill in Idaho, Sharon Steel in Utah, Leadville ! Cal Gulch in Colo- 
rado, the ABEX Site in Portsmouth, Virginia, and NL Industries in Illinois, young 
children are subject to disproportionate exposure and risk. In these cases, lead and 
other heavy metals hazardous to young children had been left in mine waste and 
are easily accessible to children, who may live and play on the waste piles. As a 
result of these cases, the companies that benefited from the mining operations are 
required to assist in removing the toxic soils from the yards and playgrounds where 
the children live and play in the old mining towns of the Silver Valley of Idaho, 
Midvale, Utah, Leadville and Aspen, Colorado. 

Enforcement efforts under the Safe Drinking Water Act, Clean Air Act and other 
environmental statutes also protect children’s health. After working in close co- 
operation with the State, we recently entered a consent decree in United States v. 
Rio Bravo Farms, which involved the Cuna del Valle (Cradle of the Valley) “colonia” 
in El Paso County, Texas, near the Rio Grande River. Colonias are rural settlements 
of generally substandard housing along the U.S. -Mexican border, which frequently 
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lack basic infrastructure, such as potable water, sanitary waste disposal systems, 
electricity, and paved roads. The United States alleged that Rio Bravo’s concentra- 
tion of low income residents at the colonia created an imminent and substantial 
endangerment because the residents used shallow water wells to obtain water for 
household consumption, but the residents also had no choice but to dispose of fecal 
material at the colonia in a manner that could contaminate the well water with dis- 
ease-causing bacteria and viruses found in human feces. Many colonia residents are 
new families with young children. Children, the elderly and others with weakened 
immune systems are particularly vulnerable to the enteric diseases that are caused 
by the consumption of water contaminated with bacteria and viruses associated with 
human feces. Under the consent decree, the defendants have constructed and will 
maintain a temporary water station at the Cuna del Valle colonia to provide potable 
water to residents until the El Paso County Lower Valley Water District Authority 
has extended water service lines through the colonia in late 1997, and residents are 
able to obtain potable water from the local public water authority. When this occurs, 
the defendants will pay any costs associated with connecting the residents to the 
water lines. 

We also bring criminal cases to punish and deter violations that harm children. 
The prosecution in United States v. William Recht Co. (M.D. Fla.) involved two 9- 
year-old boys who died after playing in a dumpster in which the defendants had ille- 
gally disposed of toluene wastes. Two Recht employees were convicted of two counts 
of illegal treatment, storage, and disposal of hazardous waste under RCRA and were 
sentenced to 27 months in prison. The corporation entered a guilty plea to the 
charge of violating RCRA by knowingly endangering the lives of others. 

E. Alternative Dispute Resolution 

Although one of our primary responsibilities is to litigate cases to protect public 
health and the environment, we seek to avoid litigation where possible. In April 
1995, Attorney General Reno issued an order on Alternative Dispute Resolution 
(ADR) to promote the use of ADR in appropriate cases. Pursuant to that order, the 
Environment Division issued a policy concerning criteria to be used in identifying 
cases appropriate for ADR and concerning ADR training for all attorneys. The Divi- 
sion ADR policy calls upon our attorneys to use ADR techniques in their cases 
whenever ADR may be an effective way to reach a consensual result that is bene- 
ficial to the United States. 

We have used ADR with particular success in multiple party Superfund litigation. 
In those cases, mediation on allocation issues, such as allocation of the costs in- 
curred by the government for cleanup of a Superfund site among various parties 
that are jointly and severally liable for costs, avoids protracted litigation and may 
resolve those allocation issues without waiting for further litigation. Two good ex- 
amples of this are United States v. Allied Signal, et al. (D. N.J.) and United States 
V. American Cyanamid et al., (S.D.W.VA), both Superfund cost recovery cases. Me- 
diation in those cases also resolved contribution litigation filed against the United 
States as a defendant. 

ADR also is useful in cases or disputes that involve more than one governmental 
body or sovereign (e.g., the Federal Government, a State government, and an Indian 
Tribe), such as water resource cases. ADR may provide an efficient and cost-effective 
solution to such disputes and may resolve the whole dispute — rather than just the 
portion presented in litigation. For example, mediation in Wisconsin v. Elinois, a 
Supreme Court original action, led to an agreement to resolve a 90-year water allo- 
cation dispute involving eight States and the United States, and will avoid years 
of litigation that could have cost the taxpayers millions of dollars. 

From our experience in the Environment Division, we are learning that ADR can 
help to resolve cases or to narrow issues, which in turn may lead to settlement. 
Where appropriate, we hope to foster and develop alternatives to the traditional ad- 
versarial techniques used to resolve civil legal disputes involving the United States. 

III. CONCLUSIONS 

This Division’s job is to protect our Nation’s environment, to protect our people’s 
health, and to ensure a level playing field through firm, but fair enforcement. I am 
proud to say that the attorneys in our Division — working in close cooperation with 
our colleagues in our client agencies, the U.S. Attorneys’ Offices, and in State and 
local government — are doing a great job and getting visible results. 
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Response of Lois Schiffer to Additional Question From Senator Chafee 

Question 1. Several members have expressed their concern with the reluctance of 
Federal agencies to recognize a State’s interest in managing the restoration of prin- 
cipally State environmental assets. One case in point is the restoration of the Fox 
River, in Wisconsin. Wisconsin, as I understand it, has not only expressly sought 
lead responsibility hut has actually initiated agreements for restoration. 

If the goal ultimately is clean up, why is it so difficult for the Federal resource 
agencies and the Justice Department to allow States to take a lead role? 

Answer. The United States is committed to ensuring the most effective cleanup 
and restoration of our Nation’s waters. In doing so, the United States has developed 
close and constructive relations with State trustees at most sites that implicate hoth 
Federal and State interests. Even at sites where some of the natural resources at 
issue are the responsibility of Federal trustees, the United States often has agreed 
that the relevant State should carry primary responsibility and the lead role for 
damage assessment and restoration. Such decisions are made on a site-by-site basis. 
The United States, however, has a responsibility to restore and protect the resources 
of the American people. 

The restoration of the Fox River cannot he viewed simply as the restoration of 
one State’s environmental asset. With each passing year, another 600 pounds of 
PCBs are flushed from the river into the Green Bay — Lake Michigan environment. 
The PCBs have contaminated the food chain in hoth the river and bay, and fish con- 
sumption advisories have been in place continuously for more than 20 years. Once 
the PCBs leave the river, they are for all practical purposes beyond any clean up 
or other remedial option. Only by addressing the contamination in the river can the 
United States protect significant resources under Federal management, such as: Na- 
tional Wildlife Refuge lands, nationally significant Great Lakes fish stocks (e.g., lake 
trout, yellow perch, walleye), lake trout in Lake Michigan stocked from Federal 
hatcheries, and migratory birds. Without Federal involvement, the interests of other 
States on Green Bay and Lake Michigan and the American people could be com- 
promised. 

Although the State of Wisconsin has taken some important steps with regard to 
the Fox River, we have reluctantly concluded that those steps will not readily 
produce the river-wide restoration needed for the State, tribal, and Federal natural 
resources that have been damaged and that remain at risk. For many years, the 
Federal Government has deferred to the voluntary, consensus approach advocated 
by Wisconsin to address the Fox River. No meaningful cleanup plan has been devel- 
oped, and no cleanup has taken place. Despite these many years and millions of 
Federal dollars spent studjdng the river, the January 1997 interim agreement be- 
tween the State and several companies — the agreement mentioned in this ques- 
tion — neither secures, nor even contains a commitment to secure, a river-wide clean- 
up. Rather, it provides principally for the companies to furnish an unspecified mix 
of funding and work for demonstration projects. The companies apparently made 
even that limited agreement only after the United States increased its involvement. 

We will continue to participate in discussions and negotiations over the river be- 
cause the United States is responsible for the affected, federally-managed resources. 
EPA’s recent proposal to list this site on the National Priorities List likely will in- 
crease the Federal interest and concern for the river. Acknowledging that the goal 
of all sovereign parties is to ensure a comprehensive clean up of the Fox River and 
to restore injured Federal, tribal and State natural resources, the Federal and tribal 
trustees, EPA, and the State of Wisconsin have recently made substantial progress 
in defining a process by which these parties will work together cooperatively to 
achieve this ultimate goal. 


Responses of Lois Schiffer to Additional Questions From Senator Allard 

Question 1. Define what an overfiling is, both administratively and legally. 

Answer. There is no one definition of “overfiling,” but we use the term to refer 
to the situation in which the Federal Government brings a civil or administrative 
enforcement action after a State civil or administrative enforcement action against 
the same defendant for the same violations. 

Question 2. What are the guidelines for overfiling? Please forward to me those 
guidelines and indicate where they can be found. 

Answer. Generally, prior to initiation of litigation by the Environment and Natu- 
ral Resources Division, proposed Justice Department cases are reviewed and re- 
ferred by the appropriate regulatory agency, such as EPA, the U.S. Army Corps of 
Engineers, or the Department of the Interior, and are subject to each agency’s own 
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guidelines. Once a case is referred, this Division’s practice generally is to look at 
three questions before deciding to file the lawsuit: 

• First, is the earlier enforcement effort securing timely compliance with the law, 
including appropriate mitigation of any threat to human health or the environment? 
Successful enforcement must return a polluter to timely and continuous compliance 
with the law, and effective remediation of any wrongful pollution. 

• Second, did the earlier enforcement effort recoup the economic benefit that the 
defendant gained by breaking the law? Bad actors should not profit from their ille- 
gal conduct, and law-abiding competitors should not be put at an economic dis- 
advantage. 

• Third, did the earlier enforcement effort secure a penalty large enough to deter 
the violator, and its competitors, from future violations? The penalty must persuade 
the violator and similarly situated parties that compliance with the law is in their 
best interests and that penalties for non-compliance are not just a cost of doing busi- 
ness. Absent special circumstances, the enforcement effort should recover a penalty 
significantly greater than the economic benefit that accrued from noncompliance. 
The penalty secured also must account for any recalcitrance shown by the violator 
and for any increase in risk posed to human health or the environment. 

To date, application of these criteria to cases referred from EPA and other agen- 
cies has resulted in only infrequent overfiling. 

Question 3. I’m aware that in Texas there was a Clean Air Act overfiling involving 
Hoechst-Celanese. In this instance the Texas Air Control Board advised Hoecht-Cel- 
anese (HCC) that they were exempt from the benzene National Emissions Stand- 
ards for Hazardous Air Pollutants (NESHAP) rule and in December 1984 wrote a 
letter to the Hoecht-Celanese to that effect and copied the Region VI Administrator 
of EPA of their ruling. 

On or about 1995 EPA filed a benzene CAA enforcement against Hoechst-Cel- 
anese. 

My questions are as follows; 

(A) Are the facts above accurate? 

Answer. The facts assumed by the question are incomplete. The United States has 
filed a Clean Air Act enforcement action against Hoechst Celanese Corporation 
(“HCC”) for violations of the fugitive benzene emissions NESHAP regulation at its 
Bishop, Texas plant. Texas has never brought an enforcement action for these viola- 
tions, and therefore the United States case does not involve an overfiling. The 
United States’ action has been stayed pending the outcome of another Federal ben- 
zene NESHAP case brought in South Carolina for violations at a different HCC 
plant. The district court in the South Carolina case upheld EPA’s interpretation of 
the regulation, but held that no penalties could be assessed against HCC because 
it allegedly did not have fair notice of EPA’s interpretation. EPA and HCC have 
both appealed to the U.S. Court of Appeals for the Eourth Circuit. See United States 
V. Hoechst Celanese Corp., 1996 WL 898377 (D.S.C.), appeal pending. Nos. 96-2003, 
96-2061 (4th Cir.). 

It is true that the Texas Air Control Board (TACB) sent HCC a letter on Decem- 
ber 7, 1984, concurring with the company’s conclusion that its Bishop, Texas Plant 
was exempt from the requirements of the benzene NESHAP regulation, and that 
EPA was copied on that letter. However, as explained below, EPA did not learn 
until later that the TACB’s interpretation of the regulation deviated from EPA’s in- 
terpretation, because the TACB letter agreed with HCC’s conclusion without stating 
the TACB interpretation of the regulation. 

(B) If the facts are accurate how could HCC know it was in violation of the CAA? 

Answer. Internal company documents, submitted with our summary judgment pa- 
pers in the South Carolina action, show that HCC knew at that time how EPA in- 
terpreted the exemption. HCC also knew that the Bishop Plant would not be exempt 
under EPA’s interpretation. Eor example, the company in September 1984 received 
a copy of a letter that EPA had sent to a different facility, explaining EPA’s inter- 
pretation; that EPA letter was circulated widely within the company, and one em- 
ployee at the Bishop Plant wrote “Read it and weep” at the top. 

HCC should have asked EPA if HCC had any doubt about the scope of the exemp- 
tion it claimed. EPA has consistently applied its interpretation of the regulation to 
plants, such as the Bishop Plant, that recycle benzene. If HCC had written to EPA 
and asked for a determination of how the regulation applied to its facility, as other 
companies did, the company would have learned that it was indeed subject to the 
regulation. Instead, HCC did not seek such a determination from EPA for any of 
its plants, including facilities in States where TACB had no regulatory authority. 

(C) Why did it take so long for an overfiling to occur given that EPA had notice 
of the written opinion of the TACB in December, 1984? 
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Answer. EPA did not file the enforcement action sooner because TACB’s Decem- 
ber 7, 1984 letter did not explain TACB’s interpretation of the benzene NESHAP 
regulation. Therefore, EPA did not know that TACB was using an inappropriate 
method of calculating HCC’s use of benzene and did not know that the State’s inter- 
pretation was inconsistent with EPA’s. Indeed, the TACB copied EPA shortly there- 
after with a letter it sent to a member of the regulated community expressly inform- 
ing the regulated party of EPA’s interpretation of the same provision at issue here. 
Therefore, EPA had no reason to believe that TACB’s letter to HCC was based on 
any different interpretation. EPA learned about the TACB’s interpretation and the 
Bishop Plant’s violations of the benzene NESHAP only after EPA commenced en- 
forcement against HCC’s South Carolina facility in 1989. 

(D) Is it the opinion of EPA that tardiness in reacting to State actions is beneficial 
to the State / Federal relationship? 

This was not an instance where EPA was immediately aware of the company’s 
violations or HCC had put EPA on notice of the company’s violations. Once HCC’s 
unlawful conduct came to EPA’s attention, the Agency took action. The Department 
of Justice believes that companies that violate the law should be penalized. 

(E) Why was it appropriate to overfile against Hoecht-Celanese, and please include 
the guidelines EPA used when the decision was made to overfile? Who made this de- 
cision? 

As noted above, this case was not an overfiling, because the State of Texas did 
not file an enforcement action against HCC. EPA referred the case to our Division, 
and I approved the filing of the complaint, based on the factors explained above, 
in the answer to Senator Allard’s Question 2. 

Question 4. How many overfilings has the EPA taken against companies, munici- 
palities, or other entities based upon activities that were approved by States under 
delegated authority previous to 1993? 

Answer. We defer to EPA to answer this question. 

Question 5. In reply to Mr. Herman’s comment that, “out of 20, 000 cases EPA 
has only overfiled in four” in fiscal year 1996, Patricia Bangert of the Colorado AG’s 
office replied that in Colorado alone there have been 3 overfilings this year. Is that 
accurate, and if not why? If so please forward those cases to my office. 

Answer. We defer to EPA to answer this question. 

Question 6. Is it true that EPA wrote State legislatures urging them not to pass 
environmental self audit bills? If so please include a copy of one of those letters in 
your reply for the record. 

Answer. We defer to EPA to answer this question. The Attorney General has 
strongly opposed environmental audit privilege and immunity legislation as con- 
trary to the public interest by providing secrecy for those who violate the law and 
impeding law enforcement. The Department of Justice supports EPA’s December, 
1995, audit policy, not laws that would create radically new privileges and immuni- 
ties for polluters. 

Question 7. Can you explain what measures EPA uses to measure success of dele- 
gated environmental programs? 

Answer. We defer to EPA to answer this question. 

Question 8. Would the Administration support a commission to study measures 
of success of environmental laws? 

Answer. The Department of Justice supports development of additional measures 
of environmental results, and indeed is working with EPA to do just that. One EPA 
task force, on which the Department of Justice participates, is exploring new ways 
to look at measures of environmental compliance and performance, and to develop 
such measures. Part of the impetus for that group’s work is the Government Per- 
formance and Results Act of 1993. The task force, which plans to have a proposal 
out by the fall, has already conducted a number of meetings around the country 
with industry and environmental groups. States, other Federal agencies, and other 
interested stakeholders. The Department of Justice understands that EPA would be 
happy to share the results of this work with the Committee. 


Response of Lois Schiffer to a Question From Senator Baucus 

Question. At the hearing, Virginia Secretary of Natural Resources Becky Norton- 
Dunlop testified about the “unfair” action taken by the Federal Government against 
Smithfield Foods. Within the limitations of the Department’s pending matter policy. 
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please describe why, in your view, the United States’ Clean Water Act action 
against Smithfield Foods was an appropriate case in which to overfile. 

On May 30, 1997, the United States District Court for the Eastern District of Vir- 
ginia held Smithfield Foods, Inc., and two subsidiaries liable for unlawful pollution 
and reporting violations at two wastewater treatment plants. See United States v. 
Smithfield Foods, Inc., No. 2:96cvl204 (E.D. Va.). The court held that the Smithfield 
companies had violated effluent limitations for phosphorus, ammonia-nitrogen, 
TKN, fecal coliform, minimum pH, cyanide, oil and grease, CBOD, BOD, and total 
suspended solids. See slip op. at 34-36. The court’s opinion is enclosed. This answer 
is based on matters in the public record and the court’s opinion. 

The Smithfield companies’ plants discharged about three million gallons of efflu- 
ent each day to the Pagan River, part of the James River estuary, which connects 
to the Chesapeake Bay. Since 1970, the Pagan River has been closed to shellfish 
harvesting due to fecal coliform contamination, to which the Smithfield companies’ 
discharges have contributed. Phosphorous and nitrogen discharges from the plants 
have contributed to nutrient loadings that have decreased the health and productiv- 
ity of the Chesapeake Bay. The violations continued for at least 5 years. 

The United States brought its civil enforcement action because the Common- 
wealth for years took no action to require compliance and assess penalties against 
the Smithfield companies despite the seriousness of their violations. Rather, in the 
face of threats by the Smithfield companies to leave Virginia, the Commonwealth 
entered into a series of agreements allowing the companies to discharge uncon- 
trolled amounts of phosphorus into the Pagan River for at least 5 years, in violation 
of the State-issued permit and Federal Clean Water Act requirements. In May 1996, 
the State Water Control Board specifically directed the State Department of Envi- 
ronmental Quality to enforce the consent agreements but to take no penalty action. 
As the district court held, the Commonwealth’s consent orders did not expressly 
alter the companies’ obligations to comply with the phosphorus discharge limitation 
in their discharge permit, and “Smithfield indicated in a letter to the [State agency] 
that it did not believe the [State’s order] specifically relieved it from compliance 
with the limitations in the Permit.” See slip op. at 43. 

Because the Commonwealth had not halted the Smithfield companies’ serious and 
repeated violations, nor assessed a penalty for those violations, EPA referred the 
matter to the Justice Department. EPA provided the Commonwealth with informa- 
tion on Smithfield’s violations and invited the Commonwealth to join the Federal 
enforcement action. As the court’s opinion states, “[t]he Commonwealth declined the 
EPA’s invitation to join the Federal action. Although the Commonwealth never men- 
tioned its plan to file its own enforcement action to EPA, on August 30, 1996, the 
Commonwealth filed an action against Smithfield.” See slip op. at 21. The Common- 
wealth for the first time finally sought penalties, but in amounts far lower than 
sought by EPA. Federal enforcement was necessary and appropriate due to the 
Commonwealth’s inability or unwillingness to halt the Smithfield companies’ viola- 
tions and to assess a penalty that would send the message to Smithfield that break- 
ing the law is not cost-effective. 

I wish to correct one error in my written statement. The EPA referred this matter 
to the Department of Justice on July 27, 1996, not August 27, 1996. However, as 
the district court found, the EPA notified Virginia of the referral by August 27, sev- 
eral months before the United States filed its complaint. 


Responses of Lois Schiffer to Additional Questions From Senator Reid 

Question 1. As an Assistant Attorney General, what are your goals for environ- 
mental enforcement? 

Answer. As I said in my prepared testimony, our mission is to ensure — through 
firm, fair enforcement — that all Americans can breathe clean air, drink pure water, 
and enjoy clean lakes and streams; to provide law-abiding businesses a level eco- 
nomic playing field on which to compete; and to deter and punish bad actors who 
break the law. Vigorous enforcement of our environmental laws protects the health 
of our families, our communities, our environment, and our economy. 

Environmental statutes achieve results only if enforced. As William K. Reilly, the 
EPA Administrator between 1989 and 1993, stated, enforcement of environmental 
laws “is at the very heart of the integrity and the commitment of our regulatory 
programs.” See Reilly, “The Future of Environmental Law,” 6 Yale J. on Reg. 351, 
354 (1989). Our response to unlawful conduct must be firm. 

Working closely with our colleagues at the U.S. Attorneys’ Offices, the EPA, other 
Federal agencies, the States, and local law enforcement agencies, our environmental 
enforcement efforts have achieved superb results. My written statement addresses 
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several of our notable successes, and some of our efforts to improve our effective- 
ness. 

Question 2. You have often said that one goal of your enforcement program is to 
ensure that any fines assessed adequately secure (or recover) the economic benefit 
gained by a company that has violated this nation’s environmental laws. What do 
you mean by this? Why is this important? 

Answer. Companies that break our environmental laws should not benefit from 
their unlawful conduct. The fine or penalty secured in an enforcement action must, 
at an absolute minimum, persuade the violator and similarly situated polluters that 
timely compliance would have heen the better business choice. Law abiding compa- 
nies also should not be placed at a competitive disadvantage because they complied 
while some bad actor did not. Recouping economic benefit, plus more, removes an 
incentive to break the law and insures a level economic playing field. Thus, an en- 
forcement action should recover all economic benefits enjoyed by the polluter by fail- 
ing to comply with the law on time, plus an additional sum so that the violating 
company is worse off because it broke the law than it would have been if it chose 
to comply. 

Question 3. What have you done to improve relationships between the Depart- 
ment and State and local Governments? What effect, if any, has having a career 
local prosecutor, Janet Reno, had on your efforts to improve coordination with State 
and local governments? 

Answer. Attorney General Reno has been a staunch supporter of improved inter- 
governmental coordination and cooperation, and I subscribe to that view. In fact, 
Mark Coleman, the Executive Director of the Oklahoma Department of Environ- 
mental Quality and Chairman of the Compliance Committee of the Environmental 
Council of the States, testified at the Committee’s recent hearing that relations be- 
tween top-level State and Federal environmental enforcement officials merited an 
“A” grade. This Division has taken a number of steps to strengthen ties between 
the Department of Justice and State and local governments. For example: 

• We are notifying States before filing suit. As stated in my written testimony, we 
have established a policy that our Environmental Enforcement Section will notify 
a State in advance of filing a suit in that State, absent exceptional circumstances, 
and will invite the State’s participation or cooperation in the action. This policy en- 
courages coordination and information exchange with the State, and ensures that 
the States do not learn about our actions from reading the newspaper. 

• We are bringing more cases jointly with States. In many of our cases, States are 
co-plaintiffs and work closely with our attorneys, through discovery, settlement dis- 
cussions, briefing, or even sitting together at the trial counsel table. 

• We are sharing penalties with States in appropriate cases. Since the beginning 
of Fiscal Year 1996, we have entered into 25 settlements in which States were co- 
plaintiffs and in which we split penalties with the States. All told. States have col- 
lected almost $12 million from our joint enforcement actions during that period. 

• We have developed productive relationships with State and local law enforce- 
ment in criminal environmental enforcement. Our Environmental Crimes Section 
has worked closely with U.S. Attorneys’ Offices to support environmental crimes 
task forces and Law Enforcement Coordinating Committees (LECCs) across the 
country. As Senator Sessions stated at the Committee’s recent hearing, an environ- 
mental crimes working group in Alabama that included the State attorney general. 
State environmental agency, the U.S. attorneys, EPA, the Coast Guard, and others, 
was a “good model” for law-enforcement cooperation. Similarly, the United States 
Attorney’s Office for the Eastern District of Missouri established an Environmental 
Crime Task Force, which includes members from all Federal, State and local law 
enforcement agencies that have responsibility for the detection, investigation, and 
prosecution of environmental crimes in that jurisdiction. The Environmental Crimes 
Section has worked closely with the Task Force. The Missouri Attorney General also 
has designated two assistant attorneys general to handle cases in Federal court 
through the U.S. Attorney’s Office. Because the State of Missouri has only mis- 
demeanor penalties for violations of State environmental law, most cases are 
brought under Federal statutes and in Federal court. The task force has been very 
successful in coordinating and prosecuting environmental crimes. Similar task forces 
are thriving in many other States. 

Even where LECCs and task forces do not yet exist. State and/or local govern- 
ment personnel are directly involved in most Federal environmental prosecutions. 
Often their contributions extend from the initial investigation through trial of the 
case. 

In addition, for a number of years. Department attorneys — including those in this 
Division and in United States Attorneys’ Offices — have worked with State officials 



77 


to train State and local prosecutors, investigators, and technical personnel in the 
development of environmental crimes cases. Much of that work has been done in 
conjunction with EPA’s training program at the Federal Law Enforcement Training 
Center in Georgia. Department attorneys have helped develop the basic curricula 
and regularly teach there. Our attorneys also assist as faculty and otherwise for 
State and local training sponsored by the National Association of Attorneys General, 
by the four regional State and local environmental enforcement organizations, and 
for a wide variety of other training efforts at the State and local level. Such instruc- 
tion frequently is a weekly routine for our Environmental Crimes Section attorneys. 

• We meet regularly with State and local governments to discuss environmental 
enforcement and compliance. In 1994, then-Attorneys General Tom Udall of New 
Mexico and Deborah Moritz of New Jersey joined with a number of State environ- 
mental commissioners, tribal representatives, EPA Assistant Administrator Steve 
Herman, and me to establish a senior forum for the discussion of environmental en- 
forcement and compliance issues. The group has met as many as several times a 
year since then. We have been very pleased to join in this process, which facilitates 
coordination and idea-sharing among policymakers in State and Federal Govern- 
ments. We participate in many other such cooperative efforts, and have met often 
with the National Association of Attorneys General and the Conference of Western 
Attorneys General. We have also met with other State and local entities such as 
the Environmental Council of the States and the International City/County Manage- 
ment Association. 

• I have created a position in my office that reflects the special importance of our 
relationships with State and local governments. Near the beginning of my tenure as 
Assistant Attorney General, I created a new position, the Counselor for State and 
Local Environmental Affairs. My Counselor works with State and local officials and 
attorneys in our Division to maximize environmental enforcement through coopera- 
tive efforts, and to act as liaison with our colleagues in the States and with State 
organizations. 

• We have worked with States to develop the environmental crimes bill. The “Envi- 
ronmental Crimes and Enforcement Act of 1997,” which has been introduced in the 
House as H.R. 277, and which we hope soon will be introduced with bipartisan sup- 
port in the Senate, will enhance environmental criminal enforcement under a wide 
range of statutes. It was developed to reflect the needs of, and is designed to sup- 
port, law enforcement officials throughout the country. The legislation strengthens 
Federal, State, local, and tribal partnerships by authorizing courts to order con- 
victed criminals to reimburse States, localities, and tribes for their costs in assisting 
Federal environmental prosecutions. Among other things, the bill also provides for 
increased punishments when police officers, firefighters, other State and local offi- 
cials, or anyone else suffers death or serious injury as a result of an environmental 
crime. The bill also will respond to the urgent need expressed by State, local, and 
tribal officials for additional Federal training on environmental criminal enforce- 
ment. It establishes a program dedicated to the training of law enforcement person- 
nel investigating environmental crimes. 

Question 4. Can you tell us more about your approach to cases involving small 
businesses? How do they differ from your approach to more well-heeled polluters? 

Answer. We have taken some special steps regarding penalties for small busi- 
nesses and to encourage such businesses to participate in Federal and State out- 
reach and compliance assistance programs. Under the Department’s “Interim Policy 
on Penalty Mitigation for Small Businesses” (July 19, 1995), a small business may 
qualify for extra mitigation of any proposed penalty if it learns of a violation for the 
first time through its voluntary participation in a government-sponsored compliance 
assistance program and cures any violation as soon as possible. In such cases, I 
have directed that we consider compromising as much as 100 percent of the “grav- 
ity” component of any proposed penalty. The policy does not apply to violations for 
which extra mitigation would be inappropriate, such as criminal acts and actions 
that posed an imminent and substantial endangerment to public health or the envi- 
ronment, or to repeat violators. This policy supplements the Department’s regular 
exercise of enforcement discretion, under which we may decide not to bring an en- 
forcement action, or to seek less than the maximum penalties due to case specific 
circumstances that warrant leniency. The Department’s policy, a copy of which is 
attached, encourages small businesses to participate in outreach assistance pro- 
grams, discover and disclose violations, and cure them as soon as possible. We are 
also guided by EPA’s settlement policies in our settlement negotiations, which recog- 
nize, among other things, ability-to-pay limitations. 

In all our civil cases, we regularly offer parties an opportunity to settle with us 
before we initiate litigation, and in all our cases, we seek to ensure that our settle- 
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ment offers are appropriate under the circumstances. Where we believe a regulatory 
enforcement action for penalties would involve a “small entity,” as defined in the 
Small Business Regulatory Enforcement and Fairness Act, we generally refrain 
from demanding a specific settlement sum until we ask the small entity for financial 
or other information that may bear on an appropriate penalty or injunctive relief. 
After analyzing information provided, we make a best and final (absent new infor- 
mation) settlement offer. By presenting a “best and final” offer early, we try to re- 
lieve any need the small entity may perceive to litigate or negotiate unnecessarily. 

Question 5. What role do citizen suits play in environmental enforcement? Why 
is it important that we preserve a role for citizens in enforcing environmental laws? 

Answer. Citizen enforcement is an important supplement to Federal environ- 
mental enforcement, because the government has only limited resources with which 
to bring its own enforcement actions. The responsible exercise of citizen enforcement 
authorities provides a strong incentive for regulated entities to comply with the law. 
Citizen suits enable those most affected by pollution — those who live, work, or recre- 
ate in an area affected by pollution — to ensure compliance with environmental pro- 
tection laws when Federal, State, and local governments have not acted effectively. 
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July 19, 1995 


U.S. DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 
INTERIM POLICY ON PENALTY MITIGATION FOR SMALL BUSINESSES 

Purpose : This policy is intended to promote environmental 
compliance among small businesses by providing compliance 
incentives £or participation in federal and state compliance 
assistance programs and prompt correction of violations 
discovered therein. It is intended to be consistent with EPA's 
Interim Policy on Compliance Incentives for Small Businesses, 60 
Fed. Reg. 32,675 (June 23, 1995), and, accordingly, may be 
revised when EPA's policy is issued in final form. 

Applicability : This policy applies to settlement of claims for 

penalties in any civil enforcement action brought by the 
Environment and Natural Resources Division (Division) against 
small businesses pursuant to the following statutes: the Clean 
Water Act; the Clean Air Act; the Resource Conservation and 
Recovery Act; the Safe DrinJcing Water Act; Che Toxic Substances 
Control Act; the Emergency Planning and Community Right to Know 
Act; the Federal Insecticide, Fungicide, and Rodenticide Act; and 
the Marine Research Protection and Sanctuaries Act . This policy 
is effective immediately. It applies to all civil judicial 
enforcement actions filed after the effective date of this policy 
and to pending cases in which the government has not reached an 
agreement in principle with the alleged violator on the amount of 
the civil penalty. 

This policy is not applicable to penalty collection actions; 
to penalty claims in civil judicial enforcement actions filed by 
the Division pursuant to the Comprehensive Environmental 
Response, Compensation and Liability Act or the Public Water 
System Supervision Program of the Safe DrinIting Water Act; or to 
claims for restitution, damages, natural resource damages, cost 
recovery, civil forfeiture, or any other type of relief other 
than civil penalties. 

For purposes of this policy, "small business" means facilities 
owned by a person, corporation, partnership, or other entity 
operating a business that employs 100 or fewer individuals (on a 
company-wide basis including parent companies, subsidiaries, and 
affiliates) . * 


Although small landowners of non -commercial real property 
subject to regulation under federal environmental protection 
statutes are not covered by this "small business" policy, similar 
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C riteria for civil penalty mitigation under this policy : 

To receive penalty mitigation under this policy for 
violations discovered in a compliance assistance program, a 
person or entity must be an eligible "small business" as defined 
herein and the violations roust qualify for penalty mitigation 
pursuant to the criteria enumerated below; 

A small business is eligible for penalty mitigation pursuant to 


(1) it voluntarily requests and receives compliance 
assistance from a non-conf idential government program or a 
non-conf idential government -supported program; 

(2) it has not previously been subject to a warning letter, 
notice of violation, field citation, enforcement action, or 
other notification by a government agency within the last 
five years for violation of the requirement as to which the 
small business seeks penalty mitigation pursuant to this 
policy; 

(3) it has not been subject to two or more enforcement 
actions for violations of any environmental requirements in 
the past five years, even if this is the first violation of 
the particular requirement as to which the small business 
seeks penalty mitigation pursuant to this policy; and 

(4) it has at all times demonstrated a good faith attempt 
to comply with the law. 

A violation bv an eligible small business must meet the following 
criteria to receive penalty mitigation pursuant to this policy . 

(1) the violation must have been detected for the first 
time in the compliance assistance program; 

(2) Che violation did not cause actual, serious harm to 
public health, safety, or the environment; 

<3) the violation does not present an imminent and 
substantial endangerment to public health or the 
environment ; 

(4) the violation does not present a significant threat to 
health, safety, or the environment; 

(5) the violation does not involve criminal conduct: and 


considerations for penalty mitigation will apply to such 
landowners . 
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(6) Che violation is corrected during the correction period 
of up to 180 days specified in writing by the federal or 
state agency providing or supporting the compliance 
assistance program. For violations that cannot be corrected 
within 90 days, the correction period may be extended for an 
additional period not to exceed 90 days so long as the 
business enters into a written agreement that sets forth the 
additional steps to be undertaken by the business to achieve 
compliance. Correcting the violation includes remediating 
any environmental harm associated with the violation. 

Penalty mitigation guidelines ■■ 

(1) Each small business eligible for participation in this 
program will receive a grace period in which to correct any 
violations meeting the criteria for compliance incentives , 
pursuant to this policy. No penalties will be sought for 
any such violations if corrected during the specified 
correction period. 

(2) If a small business meets all of the criteria except 
chat Che agency providing compliance assistance has 
determined that it needs a corrections period longer than 
180 days, up to 100% of the gravity component of the penalty 
will be waived, after consideration of the statutory factors 
pertaining to determination of an appropriate penalty, but 
the full amount of the economic benefit of Che violations 
may be recouped. Any corrections period of longer than 180 
days must be incorporated into an enforceable order. 

Note: Irrespective of whether a small business is eligible for 
penalty mitigation pursuant to this policy, the Division retains 
its existing enforcement discretion not to bring an enforcement 
action or not to seek all or a portion of Che available 
penalties, if circumstances warrant such leniency. Regulated 
entities, including small businesses, are also eligible for 
penalty mitigation for violations detected in an environmental 
self-audit or self-evaluation, voluntarily disclosed, and 
promptly corrected under the conditions specified in EPA' s 
Voluntary Environmental Self-Policing and Self-Disclosure Interim 
Policy Statement, 60 Fed. Reg. 16875 (April 3, 1995) . 

Private Rights : This policy is intended to provide guidance to 
Department attorneys in the exercise of their prosecutorial 
discretion. It is not intended to, does not, and may not be 
relied upon to create a right or benefit, substantive or 
procedural, enforceable at law by a party to litigation with the 

United States. It does not in any way limit the lawful 

litigation prerogatives of the Department of Justice or the 

Environmental Protection Agency. The Department reserves the 
right to change this policy at any time, without prior notice. 
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OMITEO STATES DISTRICT COORT 
BASTERH DISTRICT OR VIRQINIA 
HORFODK DIVISION 

UNITED STATES OF AMERICA, 

V. ACTION NO. 2i96cvlJ04 

SmTSFIELD FOODS, INC., 

SMXTSFZSU3 FACXZNO COKPAMT, INC., A&d 
SNAI.TMET or SKITRFISU), DTD., 

OafAUdants. 

OPIMIQK 

This matter is before the court on (1) the Motion to Join the 
Virginia State Water Control Board and the Virginia Department of 
Environmental Quality as Parties to this Action filed by 
Siiiithfield Poods, Inc., and its subsidiary companies Smithfield 
Packing Co., Inc., and Gwaltney of Smithfield, Ltd. (hereinafter 
"defendants" or "Smithfield"), on March 14, 1997, and (2) the 
Motion for Partial Suamtary Judgment on Liability and Section 
309(g) (Sj Issues filed by the thiited States on March 10, 1997. For 
Che reasons stated from the bench, the court DEMIES defendants' 
Motion to Join the Virginia State water Control Board and the 
Virginia Department of Environmental Quality as Parties to this 
Action. For the reasons stated below, the court GRAMTS the Dniced 
States' Motion for Partial Summary Judgment on Liability and 
Section 309(g) (S) Issues. 
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Factual and Proeixiural Hlaeory 

Smithfield Foods, Inc. is a publicl/'held Delaware corporation 
that ovma and operates two pork processing and packing plants in 
Smithfleld, Virginia, namely Smithfield Packing (a Virginia 
corporation) and Cwaltney ia Delaware corporation) , that discharge 
waistewater. The wastewater generated by the Smithfield Packing and 
Gwaltney facilities is treated by two wastewater treatment plants 
operated by Smithfield Foods, Outfalls 001 and 002. The discharge 
through Outfall ool generally originates from the Smithfield 
Packing plant, while the discharge through Outfall 002 generally 
originates from the (hialtney plant. Betsreen at least August, 1991, 
and the present, defendants discharged treated wastewater from 
Outfall 001 into the Pagan River, a tributary of the James River. 
Treated wastewater was also discharged liy defendants into the Pagan 
River through Outfall 002 from at least August, 1991, until June, 
1996, when Outfall 002 was connected to the Hampton Roads 
Samitation District {*RRSD*) system, 

^ The Clean Hater Ace 

The Clean Hater Act (■Act') was enacted by Congress *to 
restore and maintain the chemical, physical, and biological 
integrity of the tlati«t's waters.* Ssction iOl, 33 O.S.C. f 1251. 
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In ot<i«sr to achieve these goals. Section 301 (a) of the Act 
prohibits the discharge of pollutants into the waters of the United 
States by any person except as authorized by specific provisions of 
Che Act. 33 U.S.C. S 1311(a]. Section 402, one of the specified 
sections, establishes the National Pollutant Discharge Elimination 
System C'NPOES*). 33 U.S.C. I 1342. Under the NPDES program, Che 
Administrator of the Environmental Protection Agency !“EPA") may 
issue permits Co point sources* authorizing Che discharge of 
pollutants in accordance with specified limlcaclons and conditions. 
Section 402 (a), 33 U.S.C. S 1342<a). Section 301(b) of the Act 
authorizes the EPA to establish nationally applicable effluent 
limitations for point sources, 33 U.S.C. S 1311(b), which are 
incorporated into Che discharger's permit along with any ocher 
requirements established pursuant to the Act. Section 402 (a), 33 
U.S.C. S 1342(a) . 

Although the primary responsibility for the administration of 
Che Act lies with the Administrator of the EPA, Section lOl (d) , 33 
U.S.C. S X2Sl(d), Congress has stated t)»at the participation of the 
public nnist be provided for, encouraged, and assisted, ass Section 


* A "point aource* is defined as "any dlscemable, confined 
and discrete conveyance. . . . from which pollutants are or may be 
discharged." Section 502(14), 33 U.S.C. S 1362(14). 


3 



85 


lOl(e), 33 O.S.C. § 12Sl(e), and thac the "primary responsibilities 
and rights of States" to control pollution and manage natural 
resources must be recognised, preserved, and protected. Section 
101(b), 33 U.S.C. S 1351(b). Consequently, Section 402 (bl of the 
Act allows a state to become involved in the administration of the 
NPDES program for discharges within that state's boundaries. 33 
O.S.C. S 1342(b). Congress retained in the EPA, however, "Close 
and continuing oversight and supervision of the state program, * 
including the authority to withdraw EPA approval of the state KPDES 
program in extreme situations, onlted states v. caroin . tnc $08 
F. Supp. 734, 740 (D. Del. 1981) (citing Section 402(c)(3), 33 
O.S.C. S 1342(c)(3)). Accordingly, while the enforcement provision 
of the Act, Section 309, 33 U.S.C. S 1319, gives "primary 
responsibility to t)w state with an approved NPDES system," it also 
places "significant authority in the EPA to oversee the state's 
administration and to step in itself in appropriate situations." 

Ones the EPA data mines that it should assume enforcement 
responsibility with regard to a violator, the EPA may issue an 
order requiring compliance, "commenee a civil action for 
appropriate relief" pursuant to Section 309(b). 33 O.S.C. 
S 1319(b), or institute administrative proceedings pursuant to 
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Section 309(g), 33 U.S.C. 5 1319(g). Not only may the EPA pursue 
injunctive reliei, but the Act also provides for civil penalties 
not exceeding "325,000 per day for each violation." Section 
309(dj, 33 U.S.C. S 1319(d). 


The Permits and Special Orders relating to defendants 
In March, 1975, the EPA authorieed the Conunonwealth of 
Virginia to issue permits governing the discharge of pollutants 
into navigable waters within the Commonwealth. Pursuant to this 
authorization, the Virginia State Water Control Board ("Board") 
issued Permit No. VA005900S ("Permit") to Smithfield on Hay 13, 
1986. The Permit placed various restrictions on the operation of 
Smithfield* s wastewater treatment plants, including limitations on 
the amount and concentration of certain pollutants in the 
wastewater. In addition, the Permit required Smithfield to monitor 
the wastewater discharged from the outfalls, submit Discharge 
Monitoring Reports ("DMRs") reporting the results of wastewater 
sampling and analysis, submit the results of annual toxicity 
testing, and retain all sampling and analysis data for three years. 
The 1986 Permit inqxjsed stricter total Kjeldahl nitrogen ("TKN") 
liddts on Smithfield than prior permits governing Outfalls 001 and 
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002 .* 

Pursuant to its authority to promulgate state environmental 
standards more stringent than those required by federal law, the 
Commonwealth promulgated its "Policy for Nutrient Enriched Waters* 
{"Policy"), effective May 25, 1988, which provided for the control 
of discharges of nutrients from point sources affecting state 
waters designated "nutrient enriched waters." Va. Admin. Code tit. 
9, S 2S-40-10 et .seq. The Policy required the Board to reopen and 
modify the permits of point sources discharging Into nutrient 
enriched waters to include a monthly average phosphorus effluent 
limitation of 2.0 mg/1, 'Rve Pagan River is designated a "nutrient 
enriched water." Va. Admin. Code tit. 9, S 25-260-350(17). 
Because the Policy applied to defendants' facilities, on June 3, 
1988. Smithfield filed a petition of appeal in Isle of Wight 
Circuit Court challenging the 2.0 ng/l standard as not reasonable 


• The Board iiiq)Osed "interim Itiatts* for TKB in a Special 
Order dated May 13, 1986, that were less strict than the limits set 
forth in the 1986 Permit because "the Board and Smithfield 
recognize Cd] that additional water quality data on the Pagan River 
would be of benefit in confirming the model prediction" used to set 
the stricter TKN limits in the 1986 Permit. In return, Smithfield 
was required to submit water quality data and modeling information 
to the Board by March 3i, 1987. £«« May 13, 1986 Special Order. 
In .an amendment to the May, 1986 special order, dated January 29, 
1988, the Board extended the deadline for Smithfield'a sufamisaion 
of data to October 1, 1988, and set forth a schedule of compliance 
for the Tm standards. 
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and practical o£ attainment. 

Notwithstanding Smithfield's appeal, the Board reopened and 
modified Smithfield's Permit to include the 2.0 rag/1 phosphorus 
limitation on January 4, 1990. The modified January 4, 1990 
Permit, which was approved by the EPA, retained the requirements of 
the X96£ Permit, but added the phosphorus limitation of 2.0 mg/1 
and required monitoring for total nitrogen. Part I.C. of the 
Permit included the following ’Schedule of Compliance’ for the 
total phosphorus limitations: ( 1 ) initiate design of facilities 
within 30 days after the modification date of the permit; (2) 
submit plans to the Board within 90 days from *1; (3) commence 
construction within 30 days of the Board's approval of the plans; 
(4) complete construction within 29 months of #3; and (5) achieve 
compliance with final effluent limitations 30 days after coeqpletion 
Of construction. Jan. 4 , 1990 Permit, Part I.C., at 3. Smithfield 
appealed the modified 1990 Permit. Since the new phosphorous 
limitations «iare not rsquirsd In other states, the company 
considered movii^ ite operations outside of Virginia if forced to 
comply. 

After conducting negotiations with Smithfield, the Board 
elected to settle the dispute concerning the phosphorus limitations 
by issuing a Special Order on March 21, 1990. In the-Mareh, 1990 
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Special Order, Che Board firac explained the deadlines imposed by 
the modified 1990 Permit: Smithfield was "required to commence 
design of treatment works to achieve compliance with Ch[el 
phosphorus limitation on February a, 1990, and complete design 
within 90 days thereafter. Smithfield is further required to 
attain full compliance with the phosphorus limitation by January 4, 
1993.” March 21, 1990 Special Order at 1.* Because Smithfield 
Challenged the schedule of compliance for the phosphorus 
limitations in Pare I.C. as unreasonable and not practicable of 
attainment, the Board agreed 'to defer commencement of the schedule 
in Part I.C of the 1990 Permit until December 1, 1990.” Id. at 2.‘ 


’ In Che record, this is Che first time 'January 4, 1993,' is 
mentioned as the date that Smithfield must attain full compliance 
with the phosphorus limitation. March 21, 1990 Special Order at 1. 

• Initially, it was not clsar from the March 21, 1990 Special 
Order whether the Board Intended to defer }ust the commencement of 
the schedule of compliance from February 4, 1990 to December 1, 
1990, or if the Board intended to defer the entire schedule of 
cosipliance, so that full compliance with the phosphorus limitation 
was not required until several months after January 4, 1993. The 
court concludes chat the Board only defarrad the commencement of 
Che schedule, and not tha entire achedule of compliance, for 
several reasons . Firac, the Special Order clearly states chat 
* [c3 be Board agrees to defer rrnmnisnr'eiMnt of the schedule .... * 
March 21, 1990 Special Order at 1 (enqihasla added) . Second, in the 
record, this March 21, 1990 Special Order Is the first time the 
date January 4, 1993, is cited as the date of full compliance 
retired by the modified 1990 Permit . Soft mtaOL note 3 . Mhlle the 
Board deferred commencesMat of the schedule from February 4, 1990 
to December 1, 1990, it did not similarly defer the date of full 
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The Special Order also continued the interim effluent limits for 
TKN. Id. The Board noted that “ (c)he remainder of the Permit 
shall remain in effect pending further action by the Board." Id. 
In return, Sroithfield agreed, inter alia , to (1) study the 
available costs and technologies involved in achieving compliance 
with the phosphorus limitations, (2) study the feasibility of 
connecting its wastewater system to the HRSD system, and (3) notify 
the Board by November 13, 1990, whether it intended to connect to 
the KRSO system. Id. at 1>2. 

The Board issued an amendment to the March, 1990 Special Order 
on November 6, 1990. In the November, 1990 Special Order, the 
Board gave Smithfield until February 15, 1991, a three-month 
extension, to advise the Board whether it intended to connect to 
the HRSD system. The Board also agreed ‘to defer commencement of 
the schedule’ of compliance for phosphorous limitations set forth 


compliance, jrsnuary 4, 1993, to a later date. Third, in the 
subsequent 1992 Permit, the Board Included the January 4, 1993 
date, and not a later date, for full compliance with the phosphorus 
limitation. This issue of whether the Board's March, 1990 Special 
Order deferred the commencement of the schedhale, or the entire 
schedule of coapliance, is not in any way dispositive, however, as 
the court has found that the BPA was not bound by the Board's 
Special Orders, see Infra Part II.B.2. 
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in Part I.C. of th« Parmit until March 1, 1991.* 

On May 9 , 1991, the Board issued • another Special Order 
granting an extension to Stnithfield. In the May, 1991 Special 
Order, the Board required Smithfield to notify the Board no later 
than June IS, 1991 , of defendants' commitment "to connect to the 
HRSD line or to upgrade their facilities to comply with the a 
milligram per liter phosphorus standard." May 9, 1991 Special 
Order at 2 . if Smithfield agreed to connect to the HRSD system, it 
was required to do so within three months after notification by 
HRSD that a sewer line was available for the collection of 
defendants' wastewater. If Smithfield decided not to connect to 
the HRSD system, it was required to "submit by August IS, 1991, an 
approvable schedule for upgrading its treatment facilities to 
comply with all Permit effluent limitations." id. 

The May, 1991 Special Order also indicated that Smithfield was 
required to comply with the interim effluent limitations in 
Appendix A of the Special Order, until it connected to the HRSD 
system or completed the approved upgrade of its treatment 
facilities. 11 ^ The first part of Appendix A set forth discharge 

‘ Again, while initially it was not clear if the Board agreed 
to defer the commencement of the schedule, or the entire schedule 
of compliance, the court concludes that it intended the former 
here . See »upr« note 4 . 
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limitations and monitoring requirements for TKN, and the second 
part stated that "(e)f fluent limitations and monitoring 
requirements for all other parameters and characteristics shall be 
those set out in the Permit." at App. A. The May, 1991 

Special Order also provided that Smithfield must dismiss its 
challenge to the phosphorus standard in Isle of wight Circuit 
Court.* At the end of the May, 1991 Special Order, the Board 
that " tnl othing herein shall be construed as altering, 
modifying, or amending any term or condition contained in VPDES 
Permit No. VA0059005." at 2 . 

On June 7, 1991 , Smithfield notified the Board of its decision 
to connect its wastewater treatment facility to the HRSD system. 
Consequently, Smithfield "ceased all attempts to coolly with the 
phosphorus limits by upgrading its treatment facilities" and 
"instead conduct [ed] studies and coop€rat[edl with HRSD to ensure 
compatibility of Smithfield's effluent with HRSD's system." Defs.' 
Br. at X, 1 9jj. 

In 1991, the Board issued a draft of a new Permit for 
Smithfield. Part I.B. of the draft Permit retained the schedule of 


* The Isle of Wight Circuit Court dismissed Smithfield's 
action on April 1, 1991, actually pra>dating the May, 1991 Special 
Order. Defs.* Br. at ix, 1 9bb. 
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compliance for the phosphorus limitation first included in the 
modified 1990 Permit; Smithfield was required to achieve compliance 
with Che phosphorus limitation by January 4, 1993. Part I.c. 
seated chat the phosphorus limitation in effect after that date was 
a monthly average of 21 Ibs/day and 2 mg/1. After reviewing the 
draft Permit, the epa advised the Board that it had no objection to 
the issuance of Che revised draft Permit. July 25, 1991 Letter 
from EPA to Board (Defs.' Ex. 27). The EPA reminded the Board that 
■[a]ny additional changes to the draft permit will require EPA 
review prior to issuance . " id. 

On October 1, 1991, Smithfield submitted the following 
comments to the Board regarding Part I, Sections B and c, of the 
draft Permit; 

Compliance dates of the effluent characteristics and 
engineering milestones listed in Che Parc 1, Section C 
Cables (pages 6 and 7) cannot be met by Smithfield Foods, 

Inc. now that we have agreed to abandon the plans to 
upgrade our existing facilities and'’ cap onto HRSD when 
it becomes available. Relief from such compliance is not 
specifically present or is not apparent is the (1991] 
Consent Order. In view of these factors, Smithfield 
Foods, Inc. requests that if these compliance daces and 
milestones are required in the proposed permit, some 
documentation or letter be provided by the State Water 


’ In their brief, defendants insert the word 'Cinsceadl* 
between "and* and "tap" when quoting this portion of Smithfield' a 
Idccer. Defs.' Br. at xi, t 9)ck. The %«erd "instead," or a similar 
word, is not included in Che original text of Smithfield' s letter. 
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Control Board stating that alternate compliance will be 
maintained with Smithfield's agreement to connect to HRSD 
as soon as it becomes available regardless of the time 
frame in which this occurs. 

Oct. 1 , 1991 Letter from Smithfield to Board at 3 (Defs.' Ex. 25). 

The Board responded as follows in a letter dated October 10 , 1991 : 

The draft permit is a separate document from the current 
Consent Special Order issued to Smithfield Foods in May 
1991. The effluent limitations imposed on two point 
source discharges frcMn the facility are based on State 
Water Quality Standards, the Permit Regulation and the 
revised Pagan River Model presented to the Board. The 
compliance schedules and related goal dates contained in 
the permit are there to afford the permittee necessary 
time to comply with the established effluent limitations. 

Any special order agreements relative to compliance with 
water quality standards, the Permit regulation and 
associated studies that have been approved by the Board 
take precedence over the VPDES Permit. 

Oct. 10, 1991 Letter from Board to Smithfield at 2, 1 3 (Defs.' Bx. 

26) . The EPA was provided a copy of the Board’s letter. StA ilL. 

On December 23, 1991, the Board staff sent a memorandum to the 

Executive Director of the Board recoonending approval of the 

proposed 1992 Permit. Dec. 23, 1991 Memorandum Accompanying 1992 

Permit (Defs.' Ex. 23). The Board staff indicated that Smithfield 

'notified the Board that it will eliminate its wastewater 

discharges to the Pagan River and connect its facilities to the 

IS^D system when the sewer has been extended to their plant . * Id. 

at 2 . The staff noted that Smithfield’s 'discharge is not 
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concroversial and is expactad to meat the required final effluent 
limitations" and that it believed "that the future effluent 
limitations will maintain the Hater Quality Standards adopted by 
the Board . " id . at 4 . 

On January 3, 19S2, the Board issued Smithfield's 1992 Permit. 
Despite Smithfield's October 1, 1991 letter to the Board stating 
that it could not meet the compliance dates listed in Part I.C. of 
the draft 1992 Permit now that it had agreed to connect to the 
HRSO, the Board did not chaoige the terms of the 1992 Permit. Part 
I.C. of the 1992 Permit retained the monthly average phosphorus 
limitation of 21 Ibs/day and 2 mg/l, which was required after 
"completion of the schedule of compliance contained in Part I.B. 
(Total Phosphorus) .’ January 3, 1992 Permit, Part I.C, at 7. Part 
I.B. of the 1992 Permit required Smithfield to: (1) "(slubmit 
quarterly progress reports for achievement of final effluent 
limitations" for phosphorus "(wlithin 30 days of the effective date 
of th« permit and each calendar quarter thereafter until conqpletion 
of item #2 below* and (2) "(alchieve coepliance with final effluent 
limitations" for phosphorous *[b]y January 4, 1993." Id. Part 

I.B., at 5.* A three-year schedule of compliance was also included 

* Because Smithfield agreed to connect to the HRSD system, 
defendants contend that this schedule of coaq>liance for the 
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for carbonaceous biological oxygen demand ("CBOO*), total cyanide, 
and ammonia-nitrogen,’ which required Smichfield to "tajchleve 
compliance with Che final effluent limitations" for those effluents 
no later than May 13, 1994. UL. Part I.D., at 8. 

In response to a February 12, 1992 letter from Smichfield to 
the Board, which indicated that Smichfield intended to achieve 
compliance with the final effluent limitations for CBOD, total 
cyanide, and ammonia-nitrogen by connecting to the HRSD system, the 
Board responded as follows; 

These "plans* are acceptable as submitted. The remainder 
of the schedule requires sulmiccal of quarterly progress 
reports. These reports should indicate construction 
progress and other issues which may affect coRqpletion of 
the project. Also note Chat the deadline for achieving 


phosphorus limitations "merely provided the official point of 
reference chat would be needed in case Smichfield reneged on its 
commitment to sunke the HRSD connection." Defs. ' Br. at xii, 1 9nn. 
There is nothing in the record to support this conclusion. 

* The terms "ammonia" and "ammonia-nitrogen" have both been 
used in Che parties' briefs, filings, and exhibits, often 
interchangeably. Thus, it is unclear to the court whether the 
United States is alleging violations of the same or different 
effluent limitations when it alleges * violation of "ammonia- 
nicrogen" in Counts I and II, and a violation of "ammonia" in 
Counts III and IV. The Summary of Violations attached to Nash's 
Declaration, and the United States' brief in support of their 
motion for summary judgment only mention violations of "anHiionia- 
nitrogen." Pl.'e Br. at iii, 1 9. Accordingly, the court will 
assume that "ammonia* and "ammonia-nitrogen" are the same effluent 
when quoting Che record, and the court will refer to Che effluent 
at issue as "ammonia-nitrogen. • 
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final effluent limitations is May 13, 19S4. Should 

construction be delayed such that this deadline may be 
missed, a modification to the existing Consent Order 
should be requested. 

May IS, 1992 Letter from Board to Smithfield (Defs. ' Ex. 30).'' 

Defendants failed to meet either the January 4, 1993 deadline 
in the 1992 Permit for phosphorus compliance, or the May 13 , 1994 
deadline in the 1992 Permit for CBOD. total cyanide, and ammonia- 
nitrogen compliance. There is no evidence in the record that 
Smithfield sought or procured a permit modification with regard to 
these deadlines. 

On November 8, 1994, the Board issued an amendment to the May, 
1991 Special Order. In the November, 1994 Special Order, the Board | 
agreed that Smithfield "may achieve compliance with the tfinal 
effluent limitations for CBOD, total cyanide, and aamonia-nitrogen] 
by connecting to the HRSD system* and agreed 'to hold in abeyance- 
the requirement in Part I.D.6. of the Permit for Smithfield to 
comply with these effluent limitations by Nay 13, 1994." November 
8, 1994 Special Order at 1. In addition, the Board and Smithfield 


In their brief, defendants state that "Smithfield was 
specifically exempted from the Kay 13, 1994 deadlins for ammonia 
and cyanide in the latter from the Board dated Hay 15, 1992. (Bxh. 
30 at D." Defs.' Br. at xvl, ^ 23. Clearly, the text of this 
letter from the Board shows that Smithfield was reminded of the 
deadline rather than ’specifically exempted* from it. 
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agreed “chat an appropriate toxicity reduction evaluation plan, as 
required by Part I.F.4.C. of Che Permit, is connection to the HRSD 
system in accordance with this Order. No additional toxicity 
testing is required." at 1-2. At Che end of the Special 

Order, the Board and Smithfield agreed that they both "understand 
and agree that Chia amendment does not alter, modify, or amend any 
other term or condition of the Order or of the Permit except as 
specified above." Td. at 2. 

No other Special Orders are relevant to the issues before this 
court at this time. 

Si. The HRSD avat-<«m connection 

Before defendants could connect to the HRSD system, Smithfield 
®^^lains that three casks had to be completed: (1) an upgrade of 
Smithfield' s wastewater treatment system to pretreat properly the 
effluent before discharging it into the HRSD system; (2) 
construction of a seventeen -siile interceptor force main pipeline 
extending from the HRSD treatment facility to Smithfield, Virginia,- 
and (3) an upgrade of HRSD's Nansemond treatment facility so that 
it could properly treat the additional effluent from defendants. 
Defs. • Br. at ix, 1 9dd. 

Smithfield hired Kells Engineering CO design end conetrucc 
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onsite wastewater treatment works sufficient to pretreat adequately 
its process effluent. Id. ix, ^ See.'* On Auqust 23 , 1991 , HRSD 
submitted a Virginia Revolving Loan Fund Construction Assistance 
Program ("CAP")'-' application to the Board requesting funding of 
approximately $14.6 million for the construction of the seventeen- 
mile Interceptor force main pipeline. The initial completion date 
for the pipeline was February, 1995. HL. at xii, 1 9pp. On July 
29, 1992, HRSD submitted another CAP application to the Board 
requesting funding of approximately $54.4 million for upgrading the 
HRSD Nansemond facility to a treatment capacity of twenty-raillion- 
gallona per day. Although the original completion deadline for the 
Nansemond facility upgrade was December, 1996, id^ at x, 1 9hh, 
this con^letion deadline was extended several times by the HRSD, to 


“ It is unclear when Hells Engineering coiiq>leted this 
construction, but it appears it may have been coog)leted in 1996, as 
defendants state that 'Hells Engineering designed and constructed 
these required facilities at a capital cost of approximately $3 
million in 199S and 1996.' Defs.' Br. at ix, 1 9ee. 

” In the Clean Hater Act, Congress directed the SPA to 
•etablish eapitallzaelon grants, knotni as 'state revolving funds, " 
to each state to assist in the construction of publicly-owned 
treatment works. Section 601, 33 O.S.C. $ 1381. Before funds will 
be given to a state, the SPA must enter into an agreement with that 
■tats astabllahing a procedure for the distribution of funds. 
Section 602, 33 U.S.C. f 1382. Once that agreement has been 
••tablished, as it has in Virginia, the state oversees the 
individual projects. Section 603, 33 O.S.C. S 1383. 
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March 25, 1997. at X, ! 9ii.ii 

The interceptor force main pipeline was completed on March 22 , 
1996, thirteen months after the original deadline for completion, 
m. at xiii, 1 9qq. Outfall 002 at the Gwaltney plant was 
connected to the HRSD system on June 24, 1996, and there is 
currently zero discharge from this facility into the Pagan River. 
ld» at X, 1 9gg. Defendants expect to connect Outfall 001 at the 
Smithfield Packing plant to the HRSD system in May, 1997, as soon 
as the Nansemond facility is available, and completely cease their 
discharge from Outfall ool. Td. at x, 1 9ii. 

IL. Enforcernffint by tin, poa 

Onder the NPDES enforcement progriua administered by the EPA, 
point source facilities that are not complying with their NPDES 
permit are listed in the EPA' a Quarterly Noncompl lance Report 
(-QMCR-). Decl. of Lorraine H. Reynolds 1 8. According to Ms. 
Reynolds, an Environmental Scientist with the EPA, defendants' 
Permit No. VA00S900S did not appear on the QNCR until 
the third quarter of the 1994 fiscal year, because Smithfield 
falsely and inaccurately reported its discharges, and because the 

clear from the record whether this project 
completion date for the Nansemond upgrade was met. 
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CoiwRonwe«lth of Virginia iB*u«d consent orders allowing defendants, 
to exceed the limits established in the Permit. liL. 1 12- Ms. 
Re/nolds notes that the "EPA was not a participant nor a aignatory 
to the ComiKonwealth issued consent orders and therefore, EPA never 
agreed nor intended to be bound by the consent orders.* id. t iJ. 

Once a company appears on the QN^, Che EPA begins to Crack 
the state's actions in getting the company into cof^liance. if the 
state does not achieve compliance, the EPA steps in and initiates 
Its own enforcement action to ensure con^liance. M* 1 9. Once 
defendants' violations of Permit So. VA0059005 appeared on the (»ICR 
in 1994, the EPA tracked the Commonwealth's attests to get 
Snichfield into compliance. JUL. 1 14. 

On April 8, 1996, Che Conmonwealth’s Department of 
Environmental Quality CDEQ*) notified Smithfield that it had 
evidence of numerous violations of the Permit and Special orders, 
including violations of effluent limits, sangjling and analysis 
methods, recording of results, records retention, reporting 
retirements, operator treatment works ttt'ati^. 

qumlity control reguire«wnts. and unauthorised discharge of 
pollutants. April 8, 1996 Letter from 0EQ to Smithfield at I 
(Pi.' a Ex, 18) . Due to these violations, the DEQ stated it would 
recommend to the Board chat it consider asking the Attorney Seneral 
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o£ Virginia to seek injunctive relief end civil penalties against 
Smithfield. Id. at 2. At their May 22, 1996 meeting, however, the 
Board instead voted to ■reaffirm their March 21, 1996, approval of 
the Consent Special Order for the VRSQ Nansemond Treatment Flant* 
and ‘direct Cite] staff not to take enforcement action against 
Smithfield, Inc. for violations of their 1991 Consent Special Order 
until such time as staff has met with the company and brought the 
natter back to the Board at their next meeting.* Excerpt of Minute 
Mo. 28 from the Board Meeting on May 22. 1996 (Pl.'s Ex. 19). 

‘When it became apparent that Che Commonwealth's actions were 
not resulting in compliance, and the Commonwealth did not intend to 
seek a civil penalty for the violations, the BPA initiated its own 
enforcement action." Decl. of Reynolds 1 14. On August 27, 1996, 
the BPA informed the Conmonwalth chat it had referred a case 
against defendants to the United States Deparcnwnt of Justice for 
an enforcement action, and invited the Commonwealth to join the 
federal action. The EPA provided the Commonwealth with a ee^ of 
the table of defendants' violations. Id,, t 15. 

The Commonwealth declined Che EPA's invitation to join the 
federal action. Although the Commonwealth never mentioned its plan 
to 'file its own enforcement action to the EPA, M*., on August 30, 
1996, the Commonwealth filed an action against Smithfield in the 
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Circuit Court o£ the County of isle of wight. The Conaionweel'' 
sought injunctive relief end civil penalties for Smithfield's 
violations of the Permit and Special Orders, and alleged violations 
of "the Permit limitations for fecal coliform, pH, total suspended 
solids, biochemical oxygen demand, and oil and grease* dating back 
to 1994. Commonwealth's Coi^laint at 3 (filed Aug. 30, X99C) 
(PI. 'a Ex. 23). The Commonwealth did not seek penalties for 
phosphorus violations, Inaccurate reporting, or late reporting. 
See iiL. at l-a. The Commonwaalth amended its conQllai&C on 
September 20, 199€, to correct certain factual allegations and to 
add an allegation that Smlthfleld violated 'other permit terms and 
conditions- of Permit Ho. VA0059005. Coomonwealth's Amende 
Complaint at 3 (filed Sept. 20, 1996) (Pl.'s Ex. 24). 

The united States filed this action on December 16, 1996, 
seeking permanent injunctive relief and civil penalties from all 
three defendants for violations of Clean Hater Act S 309 (b> and 
(4), 33 O.S.C. I 1319(b) and (d) . Count I alleges that since 
October, 1991, defendant ^sitliflald discharged pollutants from 
Outfall 001 into the Pagan River in violation of the effluent 
limits in the Permit for phosphortis, ammonia-nitrogen, Tra, fecal 
conform, pH, cyanide, and oil and grease. Count II alleges that 
from Octoioer, 1991, until June, 1996, defendant Smithfleld 
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discharged pollutants from Outfall 002 into the Fagan River in 
violation of the effluent limits in the Permit for phosphorus, 
aRvmonia*nitrogen, TKN, fecal coliform, and oil and grease. In 
Counts III and IV, plaintiff alleges that since October, 1991 for 
Count III, and between October, 1991 and June, 1996 for Count IV, 
defendants Smlthfleld Packing and Gwaltney discharged pollutants 
from Outfalls 001 and 002 into the Pagan River in violation of the 
effluent .limits in the Permit for phosphorus, ammonia, TKM. fecal 
coliform, pH, cyanide, oil and grease, CBOD, and biological oxygen 
demand (’BOO*). In the alternative. Counts III and IV allege that 
on numerous occaslwis during these time periods, Smithfield Packing 
and Gwaltney discharged pollutants from outfslls 001 and 002 into 
the Pagan River without a permit. Count V alleges failure of all 
defendants to comply in a timely manner with the Permit's reporting 
requirements since October, 1991. Count vi alleges that all 
defendants submitted DMRs containing inaccurate information. Count 
VII alleges failure of defendants to maintain records, or 
dcstrucClon of records required to be maintained by the Permit. 

Def andante' Answer, filed January 9, 1997, put forth several 
affirmative defenses. Defendants maintain Permit No. VA0OS9O0S was 
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•ctually or constructively conditioned or amended, or an 
actual or constructive variance granted, or the 
underlying standards were revised by the issuance of 
several Special Orders and amendments thereto by the 
Virginia State Water Control Board. Hone of the 
Defendants violated the permit as revised with respect to 
the following pollution parameters: phosphorus, nitrogen, 

CBOD, cyanide and amsionia. 

Ansvrer at 13. Defendants also argue Chat they agreed to connect to 
the HRSO system to achieve compliance with the Permit, but were 
unable to connect earlier due to clrcuskstances and delays beyond 
their Mntrol. Therefore, even if they did fail to meet the terms 
of the Permit, defendants claim they 'cannot be held liable 
therefor when it was impoaelble to meet the terme of the permit 
until the (HRSDl sewer line had been completed." ijL. at 14-15.” 
In addition, defendants assert that plaintiff's claim for civil 
penalties is barred by the doctrines of estoppel, waiver, and/or 
laches, and by Section 309<g) (6) (A) of the Clean Hater Act. KL. «t 


Although defendants maintain that it is not their fault 
that the HBSD connection was delayed, fault is not the focus of 
this iaquiry, as the Clean Mater Act is a strict liability statute, 
intended to protect the public from envirommtal damage. atBddard 
V. Weecem ger-ollne Reo' 1 Sewer Auth,. . 784 P.2d 1200, 1208 (4th 
Cir. 1986) . It la the defendants, and not the public. w)» are 
discharging wastewater into the Pagan River, who waited until June 
7, 1991. to commit to connect to the HSSD system, and who have 
still not fully connected to the HRSD system. Accordingly, It le 
defendants, and not the piiblic, who should pay tha prlca for the 
daa»ge to the environment caused by their Permit violatiMis and the 
delay in the HRSD connection. Ses alao intta note 19. 
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12-13.“ 

In the Onited States' Motion for Partial Sunwiary Judgment on 
Liability and Section 308(g)(6) Issue#, filed March lo, 1997, the 
United States argues that there is no genuine issue of material 
fact that defendants coasitted thousands of days of violations of 
the clean Hater itet by discharging pollutants into the Pagan River 
at levels above the limits contained in the Permit** and that 
Smithfield committed over one hundred days of violations by 
sulsnitting required reports late. In addition, the United States 
contends it is entitled to summaiy judgment because the Permit did 
not incorporate the Special Orders issued by the Comeonwealth, the 
United States is not estopped from enforcing the Permit, and the 
United States' claims are not barred by Clean Water Act 


** In their response, defendants indicate that they believe 
that plaintiff’s claim for injunctive relief is also barred by 
Section 309 (g) . 

** Tlie United States alleges violations of phosphorus, 
anmonia-nitrogen (or aseionia) , TKS, fecal eoliform, pK, cyanide, 
oil and grease, cbQD- and BQQ in tha Complaint . in thair brief and 
the Summary of Violations, howaver, the United States alleges 
violations of phosphorus, anaonia-ttltrogen, TKW, fecal collforv, 
pH, cyanide, oil and grease, and ffOPpl auepended solids- -not CBOD 
and BOD. Sfid Pl.'s Br. at ill, 1 9; Oecl. of Hash at Ppp. C. 
Baqause the limits for caoo and BOO are listed separately from the 
limits for total suapended solids in tha Permit, the court will 
address separately the violations of the effluent limitations for 
CBOD, BOO, and total suspended solids. 
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t 309(g) {«) (A1 , 33 O.S.C. S 13XS (g) (S j (X) . 

In defendants* response, filed March 26, 1997, they address 
the issues in the United States' Motion, and also argue that the 
United States is not entitled to sunmary Judgment with regard to 
the phosphorus claims because Section 510 of the Act, 33 O.S.C. 

$ 1370, tears federal enforcesMsnt of limitations that are set by the 
state and that are more stringent than federal limits. The United 
States filed a rebuttal on April 1, 1997. The court heard argxunent 
from the parties on April 14, 1997, and the matter is ripe for 
decision. 

IX, flMlyaia 

Summary judgment Is appropriate only when the court, viewing 
the record as a whole and in the light most favorable to the 
nonmoving party, finds there is no genuine issue of material fact 
and that the moving party is entitled to judgment as a natter of 
law. Fed. R. Civ. P. 5S(c); see, e.a.. Celoter ttem. v. Catrett. 
477 O.S. 317, 332>24 (1906) j Andaraon v. Llbercy 1-obbv. Inc.. 477 
O.S. 342, 248-SO (1986); Terry* s Floor Fashions. Inc, v. Burlington 
Indue ■ ■ 763 F.3d 604, 610 (4Ch cir. 1985) . Onca e party bee 
properly filed evidence stipporting the motion for summary judgment, 
the nonmoving party may not rest upon mere allegations in the 
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pUkdings, but must instead set forth specific facts illustrating 
genuine issues for trial. Celotex 477 o.s. at 322-24, such 
facts must be presented in the form of exhibits and sworn 
affidavits. "(Tlhe plain language of Rule Se(c) mandates the entry 
of summary judgment . . . against a party who fails to make a 
showing sufficient to establish the existence of an element 
essential to that party’s case, and on which that party will bear 
the burden of proof at trial." at 322. 

The court concludes that the United States is entitled to 
partial summary judgment as a matter of lew for several reasons. 



phosphorus, aimionia-nitrogen, TKN, fecal collfoxm, minimum pH, 
cyanide, oil and grease, CBOD, BOD, and total suspended solids 
(Counts I -IV) . Second, Permit Ho. VhOOSSOOS did not incorporete, 
nor was it conditioned, revised, or superseded by, the Board's 
Special Orders issued prior to the filing of this action. Third, 


27 



109 


ch« Unicad Scatea* clalma ace noc barred by eacoppeX. Fourth, the 
United States* claims are not barred by Clean Water Act 
S 309{gH«)(AJ. 33 U.S.C. S l3X9(gHSHA). Fifth, the United 
Statea' phosphorua clains are not precluded by Clean Water Act 
S SIO. 33 U.S.C. S 13?0. Each of these conclusions is addressed in 
turn below. 

lu Clean Water Act wtolatlons 

The United States alleges that defendants violated Faniit Wo. 
VAOOS90O5 when Smithfield Foods submitted late reports, and when 
all the defendants discharged wastewater into the Pagan River chat 
violated the effluent limitations contained in the Permit. Seetii»i 
309(a) (3) of Che Act provides that Che EPA can bring a civil action 
in accordance with section 309 (b), 33 U.S.C. f 1319(b), for 
appropriate relief against "any person ... in violation of any 
permit condition or limitation ... in a permit* iaeued pureuent 
to the Clean Water Act. 33 U.S.C. t 1319(a) (3) . 

Ihider Section 503(5), 33 U.S.C. S 1362(5), a corporetlon la 
considered a "persTOi* within tl»e meaning of Che Act. It ia 
undisputed that Soichfiald Fooda and Owaltney are Delaware 
corporations, and Smithfield Pae)clng la a Virginia corporation, 
thereby constituting ‘peraone* under the Act. In their Answer, 
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however, defendants contend chat Smithfield Packing and Owaltney 
did not have any obligations or duties under Smithfield Foods' 
Permit, and thus cannot be held liable for violations of the 
Permit, because they are not named in the Permit. The court 
disagrees. First, Section 309(a) <3), 33 U.S.C. $ I3i5(a)(3!. 

clearly states that "persons* --not permit holders- -are liable for 
permit violations. Second, defendants admit that "SSnithfield Foods 
operates two wastewater treatment plants which accept and treat the 
wastewaters generated by the Smithfield Packing and Owaltney 
facilities." Answer 1 18. By generating wastewater discharged 
into Smithfield Foods' wastewater treatment plants, which was then 
discharged into the Pagan River, Smithfield Packing and owaltney 
actively caused violations of Smithfield Foods' Permit and are, 
therefore, considered •persons" who may be held liable tor 
violations of the Act.” CL. Onited States v. Avatar Holdings. Inc. 
Ho. 93-281, 1995 HL 871260, at *14 (M.O. Pla. Nov. 22, 199S) 

(unpublished) (parent liable for subsidiaries' violations if parant 
"acted in such a way chat it may be considered a 'person who 
violates' under S 30i{d) of the Clean Water Act, through such 
actions as directing or causing the violations"). 

” Defendants did not dispute this argument in their response 
to the United States' Motion. 
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X4. Siniehfiald Paoda' late amhmltti*! of rmoarra 
The United State* claims that Smithfield Food* did not timely 
submit tha Discharge Monitoring Reports detailing the results of 
sampling and analysis of the wastetiater discharged tr<M Outfalls 
001 and 002. Smithfield Foods' Permit No. VA00S900S requires 
submission of DMRs reporting the results of san^ling on individual 
parameters within ten days of the end of each month. According to 
Leonard Nash, an Environmental Protection Engineer with the EPA, 
Smithfield Foods submitted the September, 1994 S»IR, which was due 
on October 10, 1994, without reporting a value for average loading 
of TKN. The Notice of Violation issued by the Commonwealth of 
Virginia indicates that this missing information was not sutmitted 
until 58 days after it was due, on December 9, 1994. Decl. of 
Nash 1 17-18. 

Smithfield Foods does not contest that the DKR did not contain 
the value for the average loading of TKN. Instead, it contends 
that the BPA could have eaaily calculated this value using 
information in Chs DHR on both flows and cratcentraclons. The oourt 
agrees with tha United States that the Clean Hater Act reguirea the 
permittee to submit the values in ths OMR, not just the raw data, 
bacausa ‘(Ilf Smithfield Foods' argument prevailed, every person 
raquirad to submit discharga sunitering reports could siaply 
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provide EPA with copies of their date and demand that the 
regulators determine Che values." Pl.'s Rebuttal at 3. In 
addition, Smichfield Poods explains chat the employee responsible 
for submitting the OKRs was on sicR leave from late August, 1994, 
until October, 1994, and that the data was submitted within a 
reasonable time after the error was discovered. Defs.' Br. at 
xiii, 1 12. These excuses, however, are irrelevant with regard to 
Smithfield Foods' liability for violations of the Permit, because 
Che Clean Water Act is a strict liability statute. Stoddard v. 
Western Carolina Req'l Sewer Auth.. 784 P.2d 1200, 1208 <4th Cir. 
1966) . 


The Permit also required the sulxnission of annual reports 
regarding Smithfield Poods’ toxics management plan by May 10, 1993. 
Doel. of Nash t 19. According to the notices of Violation, 
Smithfield Foods’ annual toxics management plan was not received 
until August 26, 1993, which was 106 days late. Smithfield Foods 
does not contest this fact. Defs.’ Br. at xiii, 1 12. 

__J*cause these two incidents of late reporting by Smithfield 
Foods are uncontested violat ionb'.qf Permit No. VA00S9005, Che court 
GMUTS summary judgment against Smichfield Foods on the issue of 
liability for at least 164 days of Violations of the reporting 
requirements of the Permit. 


the United States- uncovers 
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addlcional instances of lace reporting during discovery, or any 
ocher violations of the Permit, the court will allow it to prove 
these additional violations by defendants. 

2 ^ txfendanta- violations of effluent limits 

Permit Ho. VA005900S regulrea Che submission of monthly 
reports detailing the results of sampling conducted on wastewater 
discharged from defendants' plants. Decl. of Nash 1 12. A copy of 
Che DMRs submitted by defendants is attached as ^pendix B to Mr. 
Nash's Declaration. JsL. at App. B. "Kequired reports such as DMRs 
may be used as admissions in court to establish a defendant's 
liability.’ Sierra Cliih v. SimVlna Indus. . Ine.. 947 P.2d 1109, 
Ills n.8 (4th Cir. 1988), eert - denied. 491 O.S. 904 (1989). 

Conseiiuencly, several courts have accepted the data reported by a 
defendant in its OMRs as true, and uttered summary judgment on the 
Issue of liability based on the DMRs coo^leted by that defendant. 
See, e.g.. Ccannaetieut Fund for the Env't v. Job Plating Co.. Ine.. 
S33 F. Supp. 307, 318 (D. Conn. 1985) (granting summary judgtnent 
based on DMRs, and noting chat several courts who granted summary 
judgment in citizen suits brought tinder 33 O.S.C. S 1365 based 
Chair decision *on findings of strict -liability derived from 
discharge data reportad in defendants' DMRs that axceadad lavals 
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allowed by HPDES perroit*"),- Student Public InCeraat Reeeerch Group 
of Hew Jersey v. Georgia. Pacific Corp. . 61S F. Supp. 1419, 1429-33 
(D..N.J. 1985) (accepting as true t)ie data reported in a defendant's 
DMR, and rejecting defendant's argument that when it exceeded its 
permit, this was not a violation of the Act}. Since the Act's 
approach of regulating effluent levels ’was intended to achieve 
'swift and direct' enforcement based on 'eimple numerical 
standards,'" Georaia. Pacific SIS F. Supp. at 1430 (citing Corn 

Refiners Ass n. me. v. goatle. 594 F.2d 1223 , 1226 (Sth Cir. 

1979)), this court is reluctant to limit the legal effect of any 
permit violet i one revealed in Che CMRs cot^sleCed by defendants. 

Defendants' DMAs have been reviewed by Mr. Nash in accordance 
with his position at the EPA. Based on the DMAs, Mr. Hash has 
determined that defendants have comilcccd numerous violations of 
the Permit, which are su^iarized in l^PPendix C to Mr. Nash's 
Declaration. Oecl. of Nash 1 14 8 App. C.“ Although defendants 


In decemining the number of days of violations. Hr. Hash 
counted each dally maxlBum violation as a separata violation. For 
each monthly average violation. Hr. Nash calculated the number of 
violations by using the numb er of days in that month. Decl. of 
1 IS & App. B. Aec5faa3~u;o these calculations, defendants 
cotimitted 5,330 total days of vl^aciona of Che effluent limits 
contained in Permit No. VA005900S .*-'4.50i for phosphorous, 458 for 
anmonla-nltrogan, 199 for TBH. ^ for fecal colifons, 4 for minimum 
pH standard, 4 for cyanide, 1 for oil and grease, and 93 for total 
suspended solids. Pl.'s Br. at lii, 1 9. Although offering no 
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contend chat they did not violate “the permit as revised with 
respect to the following pollution parameters; phosphorus, 
nitrogen, CBOD, cyanide, and ammonia,” Answer at 13, defendants 
aubmltted DMRs which indicate that they did violate the effluent 
limitations contained in the Permit, and they admit chat 
■Smichfield Foods has on occasion discharged effluent from Outfalls 
001 and 002 in excess of the limits in VPDES Permit Ho. VhOOSPOOS, 
as issued, amended, revised and reissued from time to time, which 
permit speaks for itself.” Td. at 5, 1 25. Because defendants 
grudgingly admit that they violated the terms of the Permit, if the 
Permit is considered In isolation from the Board's Special Orders 
and letters, and because defendants’ CMRs are admissions for tha 
purpose of estebllshiag liability end they indicate that defendants 
have repeatedly violated the effluent limits contained in the 
Permit, Che court (SUUITS the Oblted States summery judgment on the 
issue of liability for defendants' violations of the effluent 
limitations contained in Permit Ho. VA0059005 for: phosphorus, 
aimsonia' nitrogen, TW, fecal eollfozm. minimum pH, cyanide, oil and 


concrete evidence to the contrary, defandants disagreed with the 
Oaited States' deteminacion of tha number of days of violations, 
ahd reserved the right to eddxees this issue at a later time, 
Defs.' Br. at 10 n.3. 
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grea*«, CBOD, BOO, and total suspended solids. '* The amount of the 
days of violation for each effluent will be determined by the court 
at a later juncture.’" 


^ The 1992 p ermit did not incomorate. nor was it "conditioned 

T-eviaed. or superseded bv. " the Board ■A-Sneeial Orders with 

regard to pho sphorus. TKN. CBQD. cyanide, and ammonia -nitrogen 

Defendants claim they did not violate the effluent limitations 
stated in the 1992 Permit because the Permit incorporated, or was 


*» In their brief and at the April 14, 1997 hearing, 

defendants argued that they should not have to pay penalties to the 
federal government for alleged violations of the 1992 Permit 
because they have paid, and continue to pay, a substantial amount 
of money for the HRSD. connection, and because there will be aero 
discharge by defeiKiants into the Pagan River once they connect 
Outfall 001 to the HRSD system, as Outfall 002 has already been 
connected. While defendants' efforts to eliminate their discharge 
into the Pagan River are certainly laudable, they are still 
required to meet their obligations under the Permit. This is true 
oven if the court believes that defendants did not cause the delay 
in finishing tl» HRSD-S«ithfield connection- -they should have 
sought a Permit modification, and approval of the EPA. once it was 
doer they could not meet the deadlines in the Permit - As 
determined herein, the SPA-approved Permits control over any 
Special Orders issued by the Board. SSR ia fcca Part II.B.2. The 
selection of the means of complianca with the Permit was at the 
discretion of defendants, and clearly they knew they wuld be 
required to pay a considerable amount of money to achieve 
compliance, regardless of the means selected. That defendants will 
eventually achieve compliance with the Act, and spend a 
considerable amount of money to do so, does not excuse the fact 
that for years they have difcharged pollutants into the Pagan River 
in violation of Permit Ho. VA005900S. 

>• Sea gupra note 18 . 
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grea*«, 30D, 800, and total suspended solids. '• The amount of the 
days of violation for each effluent will be determined by the court 
at a later juncture,” 

a. The 1992 p ermit did not incorporate . nor waa it ■conditioned.. 
revlaed. or aunerseded bv. " the Board‘.a_Speeial Oidera. with 
regard to oho aphorua. TTW. CBQD. cyanide, and aitmonia-nitrooen 

Defendant* claim they did not violate the effluent limitations 

stated in the 1992 Permit because the Permit incorporated, or was 


In their brief and at the April 1*, 1997 hearing, 

defendant* argued that they should not have to pay penalcie* to the 
federal government for alleged violation* Of the 1392 Permit 
because they have paid, and continue to pay, a aub*tantlal amount 
of monay for the HRSD. connection, and because there will ba aero 
discharge by defei^ants into the Pagan River once they connect 
Outfall 001 to the HRSD system, ae Outfall 002 has already been 
connected. While defendants' efforts to eliminate their discharge 
into the Pagan River are certainly laudable, they are still 
required to meet Chelx obligations under the Permit. This is true 
oven if the court believe* that defandants did not cause the delay 
in finishing ti» HSSD-Smithfield connection- -they should have 
sought a Permit modification, and approval of the BPR, once it waa 
clear they could not meet the deadlines in the Permit . As 
determined herein, the EPA-approved Permit* control over any 
Special Order* iaeued by the Beard. SSR ia fcca Part II.B.2. The 
selection of the means of compliance with the Permit was at the 
discretion of defendant*, and clearly they knew they wuld be 
required to pay a considerable amount of money to achieve 
compliance, regardless of the means •elected. That defendant* will 
eventually achieve compliance with the Act, and spend a 
considerable amount of money to do so, does not excuse the fact 
that for years they have discharged pollutants into the Pagan River 
in violation of Permit So. VA005900S. 

See Hu pra note IS . 
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Smiehf laid* 8 only obligation with re»poct to phosphorus 
w«s to connsct to the HRSD system within three months of 
system aveilsbillty. Until the connection was available, 
Smithfield could not be expected to comply with the 1990 
Modified Permit phosphorus limits. Compliance would only 
have been poesible in the interim through the significant 
expansion of its wastewater treatment system- -an 
expansion made moot by an agreement by Smichfleld to 
connect to KRSD. 

Td . Defendants claim they could not afford to connect to the KRSD 
and construct or upgrade their treatment facilities to meet the 
Permit’s schedule of compliance. Thus, under the terms of the May, 
1991 Special Order, defendants maintain that they were only 
xegulred to commit to connect to the KRSD system ax comply within 
the modified 1990 Permit deadlines by e:^anding or upgrading their 
treatment facilities. 

According to defendants, the EPA reviewed and approved of the 
agreement between the Board and SmithCleld chat the latter would be 
exempt from eon^lianee with the phosphorus effluent limits in the 
Permit, if Smithflald agreed to connect to the KRSD system.*' 
First, the KPA approved the 1992 Permit after receiving a copy of 
the Board's May, X991 Special Order, and a copy of the Board’s 
October 10, 1991 letter stating chat "Celny special order 
agraeaencs relative to compliance with water (juallty standards 


'* These arguments are also relevant to defendants’ defense 
of estoppel, which will be addressed at inCXA H-f- 
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. . . taka precedance over the VPDES Pertiit.* Oct. 10, 1991 Letter 
from Board to Smichfiald at 2, 1 3. Because the EPA did not notify 
the Board or Smithfiald chat it disagreed with the May, 1991 
Special Order or the October. 1991 letter, defendants contend the 
EPA approved of it. Defs.' Br. at 13-14. Second, after the EPA 
received information from Smithfiald indicating that defendants 
were following the requirements in the Special Orders, rather than 
chose in the Pcrtnit, it also failed to indicate that defendants 
were doing anything wrong. Oafs.' Br. at 14 k n.9 (noting that the 
EPA has possession of Smithfiald' s DMRs in its files) . Third, 
defendants point out chat once Smithfiald elected to connect to the 
KRSD system, Che EPA indicated that it revietred and approvad of the 
plan when it noted that "(tlho aawar line offers a coat affacclva 
■olucion for this major regional industry,* Mar. 14, 1994 EPA 

Program Evaluation Raport at IS (Defa. ' Ex. 4) , and provided 
federal funding, via the Virginia Revolving Loan Fund Program, 
which was usad for the HRSD upgrade and sewer connection. Defs.' 
Br. at ii, 1 3b. 

In light of these facts, defendants claim they relied upon 
their agreement with the Board and their belief chat the terms of 
the May, 1991 Special Order, and the agreements in the other 
Special Orders and letters, took precedence over the terms of the 

IS 



120 


1992 Permit. Citing tlnir.ed St>te« v IM Cni-n 34 F.3d 473 

(7ch Cir. 1994), and tTnitcd Stataa v golar Tu rbine*. Ine . . 732 
F. Supp. 535 (M.D. Pa. 1989), dafondanc* contend that a permit 
Itolder aliould be entitled to rely on the statements of a state 
agency without fear of being subjected to a federal penalty action 
that is actually a challenge to the permit's tema, especially when 
*a permit holder can see on the face of the documents memorializing 
the state agency's official decision that the federal government 
has no objection." Defa.' Sr. at 12. 

In AM General , when the SPA objected to the terma of a state- 
issued permit issued to a manufacturer, it forwent pursuing a 
direct challenge to the permit, and instead filed a civil penalty 
action against the manufacturer alleging violations of emissions 
standards promulgated under the Act. The Seventh Circuit held that 
the Act did not "authorise the EPA to moimt a collateral attack on 
a permit by bringing a civil penalty action as many as five years 
after the permit had been granted and the modification ioplamanted. 
38 O.S.C. S 24S2, by which tine a defendant would have accrued a 
potential liability in excess of S40 million even though it had 
been operating under a permit valid on its face and never before 
challenged." AH general. 34 P.3d at 475. 

In finlar . a district court rejected the EPA's attempt to 
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pursu* an enforcamenc action against a permittae who was acting in 
accordanca with its stata permit. Although the EPA balievad the 
state permit had bean improperly granted, tha court found the 
parmictee had not commlttad a violation of the permit. Allowing 
the govemraent to proceed with tha action "would not only be 
contrary to the general enforcement sehama in the Clean Air Act, 
but would also lay waste to a source's ability to rely on a parmit 
it has been Issued by an authorised stata permitting agency." 
Solar . 732 P. Supp. at 540. 

ax ftanaral and Solar do not auppert defendants' argument, and 
they are distinguishable from this ease. In those cases, the 
defendants complied with their permits, and the fedaral government 
objected to the terras of the permit, decided to forgo a direct 
challenge, and instead filed an enforcement action which in affect 
challenged the terms of the permit. In the case at hand, 
defendants have net complied with the terms of the Parmit, so they 
cannot argue that they relied on its terms to thsir detriment. 
Moreover, unlike aw Canersl and Sfllir- here the united States is 
enforcing- -not challenging— the terms of dafendants' state-issued 
Permit. It is the defendants who chose to forgo a direct challenge 
to' the terms of the Permit, and rd>o are currently challenging it by 
arguing that the Board's Special Orders are incorporated into, or 
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change, the terms oi the Permit. 

There are two other problem* with defendants' arsfument that 
they are not liable for effluent violations under the Permit 
because it incorporated the Board's Special Orders, which exempted 
them from compliance, if they elected to connect to the KRSD 
system. First, it is not clear that tha May, 1991 Special Order 
exen^ted defendants from compliance with the phosphorus limitations 
in the Permit, if they elected Co connect to the HRSD system. 
Second, even if the Special Orders provided for this exemption, in 
addition to Che exemptions for CBOD, cyanide, and ammonia-nitrogen, 
and the interim limits for TIM, the Special Orders were not 
incorporated into, nor did they 'condition, revise, or supersede.* 
Che 1992 Permit. 

Exemption from comnllence 

For the effluent TKH, the Board’s Kay. 1991 Special Order, and 
other Special Ordars, clearly provided interim effluent listicaciona 
and monitoring reguirements for Smichfleld Chat %iere different from 
Che Peroic requirements. It la not clear, however, that the May, 
1991 Special Order exempted Smlthfleld from the January 4, 1993 
deadline for full compliance with the phosphorus limitations, if 
Sadthfield elected to connect to the HRSD system, as defendants 
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claim. “ Appendix A to the May, 1991 special Order aec forth 

interim discharge limitations and monitoring requirements for TKN, 
and provided chat •CelffluenC limitations and monitoring 
requiramenta for all other parameters and characteristics shall be 
those set out in the Permit . * (emphasis added). The May, 1991 
Special Order atatea chat Smithfield was rsquirsd to comply with 
the interim effluent limitations in ^pendix A of tbs Special 
Order, until it connected to the HBSD system or completed the 
approved upgrade of ita Creatnant Caeilicies. May 9, 1991 Special 
Order at 2, 1 4. Thus, it appears that Smithfield wee required to 
conqtly with the limitations in the Permit for ell effluents, except 
nw. The court is unable to find in the May, 1991 Special Order 
any specific or express scatsmenc by tl» Board that ^ithfisld was 
not required to achieve full coupllance with the phosphorua 


» In Che May, 1991 Speeiel Order, the Board required 
Smithfield to notify the Board no later than Juna 15. 1991, of 
defendants* coonltmsnt "to easnect to the KItSD line or to upgr^ 
their facilities to coeply with ths 2 milligram per liter 
phosphorus standard." May 9, 1991 Special Order at 2. According 
to defendants, they were therefore required to choose batmen the 
following two options: (l) "connect to HUSO line" or (2) "upgrade 
their facilities to comply with the 2 milligram per liter 
pboaphorua standard." Defa.' Br. at vill-lx, 11 9x-9cc. Another 
way to road this sentencs, however, is that defendants were 
required to "comply with the 2 milligram per liter phosphorus 
standard, • elthsr by (i) connecting to ths HRSB lliM or 12) 
upgrading their facilities. 
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limitations by January 4. 1993. if it electad to connect to tha 
HKSD system. 

Moreover, on October 1. 1991. Smithfield indicated in a letter 
to the Board that it did not believe the Kay. 1991 Special Order 
specitically relieved it from compliance with the limitations in 
Che Permit: *Jr]eiief from such compliance [with the effluent 
limitations in Part I.C. of the draft 1991 Parmic, which included 
e phosphorus limitation required to be achieved by January 4, 
1993.] i« not a o eci f ieallv nrasent or is not . apparent in. the IlSSll 
Oct . 1. 1991 Letter from Smithfield to Board at 3 
(amphasis added) . Although defendants sought reassurance from the 
Board, in the form of 'soma documantacion or letter," chat they 
were relieved from compliance with the effluent limitations in the 
Permit if they agreed *to connect to HRSD as soon as it becomes 
available ragardleas of the time frame in which it occurs, " illi., 
the Boat^ did not do so in its response. Instead, the Board 
indicated that the Permit deadlines were still applicable to 
defendants when it stated, inter alia, that "Ctlhe con?>lianc# 
schedules end related goal daces contained in the permit are there 
to afford the permittee necessary time to comply with the 
established effluent limitations." Oct. 10, 1991 Letter from Board 
to Smithfield at 2, t 3. Thus, neither the Board's May, 1991 
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Speci*l Order, nor it* October 10, 1991 letter, cleerly exempted 
defendants from the January 4, 1993 deadline for full compliance 
with Che phosphorus limitations, if defendant* elected to connect 
to the HRSD system. 

In addition, defendant*' current interpretation of the Board'* 
Hay, 1991 Special Order and October 10, 1991 letter doe* not make 
sens* when one considers the fact that after Smithfleld afraed to 
the HUSO connection on June 7, 1991, the 1992 Permit issued by the 
Board inelyded the January 4, 1993 daadline for phosphoru* 

ccnpliance, and a May 13, 1994 deadline for C80D, cyanide, end 
aoB^nia-nitro^en compliance. It would be illogical for the Board 
to include deadlines in a 1992 Permit which ere no longer 
applicable to Sraithfield after June 7, 1991, as defendants contend. 
Defendant* boldly aeaert that the deadline* ‘merely provided the 
official point of reference that would be needed in caae Smithfleld 
reneged on its coamicoenc to make the KKSD connection.* at 

xii. 1 9nn. Nothing In tha 1992 Permit, or the entire record, 
support* this contention. On the contrary, the Board' e inclusion 
of these deadline* in the 1992 Permit, and the absence of any clear 
statement in the May, 1991 Special Order that defendants were 
exempt from the schedule of coi^lianee for phoephorus, if they 
decided to connect to the HRSD system, points to the fact that 
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neither eh« May, 19S1 Special Order, nor any ocher Special Order or 
letter, relieved defendant* from compliance with the January 4 , 
1993 deadline in the permit for the phoiphoru* limitations.” 

The Board did provide an exemption, however, for the CBOD, 
cyanide, and ammonia-nitrogen limitations in the November t, 1994 
amendment to the May, 1991 Special Order. After the 1992 Permit 
was issued, and after the May 13, 1994 deadline for compliance with 
the CBOD, cyanide, and ammonia-nitrogen limits had passed without 
full c«^liahce by defendants, ths Board issued an amendment to the 
May, 1991 Special Order on November 8, 1994, in which it agreed 
that defendants “may achieve compliance with [the permit effluent 
limitations for CBOD, total cyanide, and ammonia-nitrogen] by 
connecting to the KRSD system.* Nov. 8, 1994 Special Order at 1. 
The Board further decided “to hold in abeyance the requirement in 
Part I.D.S. of the Permit for Smithfield to comply with these 
effluent limitations by May 13, 1994," and agreed that “this 
amendtaient does not alter, modify, or amend any other term or 
condition of the Order or of the Pei^t except as specified above." 

” While the Boaird did defer the commencement of the schedule 
of compliance for the phosphorus lisdLtations In its March, 1990 and 
Wovembsr, 1990 Special Orders, the entire schedule for phosphorus 
compliance, or the January 4. 1993 deadline, was not deferred in 
Che March, 1990 and November, 1990 Special Orders. See auara note 
4. 
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IsL. *t l-a. Alchaugh Ch«*« Speei4l Orders may have included 
different requirements for TKN. CBOD. total cyanide, and aramonia- 
nitroqen, defendants are still liable for Permit violations for 
these effluents, unless the Special Orders actually changed the 
terms of the 1992 Permit. 

TTie Special Orders did not crhaniye the terms of the Permit 
Defendants admit chat the May 9. 1991 Special Order provides 
that '[nlothlng herein shall be construed as altering, modifying, 
or amending any term or condition contained in VPDES Permit Ko. VA 
OOS9O0S.* May 9, 1991 Special Order at 2i ssa Defs.' Br. at xv, 

1 20 (admitting sentence four of 1 20 of Pl.'s Facts). Defendants 
claim, however, that they are not arguing that the Special Orders 
altered, modified, or amended the Permit*-they claim the Special 
Orders were incorporated Into, or "conditioned, revised, or 
superseded, ■ the 1992 Permit. Defs.' Br. at ii. 1 7. Regardless 
of the sesumtics, for the purposes of this motion, the court must 
determine whether the tertus of the 1992 Permit, or defendants' 
obligations under the 1992 Permit with regard to the BPA, were 
changed In any way by the Board ' s Special Orders or letters . There 
is' no evidence to suggest that the Special Orders or letters were 
incorporated Into, or that they conditioned, revised, superseded, 

4S 



128 


alt«red, modified, amended, or changed Che terms of the IS92 

Permit, or defendants' obligations under the Permit, 

Mich regard to the Board's Special Orders and letters dated 
after the issuance of the 1SS2 Permit, there is no evidence in the 
record chat they changed the terms of the 1992 Permit or 
defendants' obligations under Che Permit. First, there is no 
evidence that defendants ever followed the specific, mandatory 
procedures for modification of a Permit. See 40 C.F.R. S 122. S2; 
see also Citizens f or a Better Environment-Califomia V. Union O i l 
Cm of rallforala . 83 r.3d 1111, 1119 n.7 <9th Cir. 1996) {finding 
Chat a cease and desist order did not modify the terms of the 
permit because it was undisputed that the permit modification 
procedures were not followed), cert, .denied, ii7 s. cc. 789 <1997) . 
Second, the Virginia statute cited by the Board for its authority 
in the Special Orders does not authorize permit modification; 
rather, it authorizes the Board to, later . alia, "issue spaeial 
orders to o»mers (i) who are permitting or causing the pollution 
. . . of state waters to ceaee and dasist from such pollution 

, . . Va. Code S 62 . 1-44. 15 (8a) . Accordingly, because 

defendants did not follow Che procedures required for the 
modification of a permit, and none of the Board’s Special Orders 
and letters were Issued In accordance with the permit modification 
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proe«dur«9, d«£cndancs eannoc tupport th«ir argument that the 
Special Orders or letters issued by the Board a£ter the 1932 Permit 
modify the terms of the permit or bind the EPA.“ 

The Board's Special Orders or letters dated before the 
issuance of the 1992 Pertait cannot logically change the terms of a 
more recent Permit approved by the Board and the EPA. The 1992 
Permit was issued after the May, 1991 Special Order and the 
October 10, 1991 latter. Consequently, these documents, and any 
other Special Ordars or latters of the Board dated prior to 
January 3, 1992, cannot change the terms of the 1992 Permit. 

Moreovar, the court does not agree with defendants that ths 
SPA ’incorporated" the Boards' May, 1991 Special Order and October 
10, 1991 letter into the 1992 Permit, and approved of the agreemeat 
between the Board and Smithfield, when it failed to object to the 
content of these documents bsfora approving tha 1992 Permit, and 
when it failed to object after receiving information from 


“ If the court allowed the terms of a Permit to be modified 
by special orders or interpretive letters issued by the state, 
which are not subject to IPX approval, this would undermine the 
BPA'm ability to enforce the Act. In the Act, Congress gave tha 
EPA authority to approve of and enforca permits, and to set 
specific regulatory guidelines for the modification of permits. 
States and parmittees should not be allowed to circumvent the Act 
by issuing consent orders or interpretive letters which ere binding 
on the EPA without Its consent or approval. 
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dafendancs indicacing they were violating the terms of the Permit, 
but not the terms of the Special Orders, The EPA's silence with 
regard to the agreement between Sroithfield and the Board does not 
indicate its approval, especially when the EPA was not asked to 
review and approve of Smithfield'e agreement with the Board." 

Furthermore, even if the EPA indicated approval of the HRSD- 
Snithfield connection when it stated it was a "coat effective 
solution, ■ and provided funding through the Virginia Revolving Loan 
Fund Program for the HRSD upgrade and sewer extension," this does 
not mean chat the EPA approved of the timetable for compliance 
allegedly eetabliehed by the Board, i e. . chat upon deciding to 
connect to the HRSD, Smithfield no longer had to comply with the 
limitations in the Permit, but was only required to connect to the 
HRSD within three months of its availability, regardless of when 
the connection became available. 


*» This conclusion of the court is also addressed in the 
estoppel section. See infra Part II. C. 

« It is not clear to what extent the EPA revie%#ed or approved 
of the HRSO-Smithfield connection. The united States contends that 
while the EPA may require a state to refund monies loaned in 
violation of the financial restrictions see forth in a state 
revolving fund agreement, the BPA cannot approve or disapprove of 
a particular projact— it i» the state that oversees the individual 
projects. Pl.’s Br. at 9 (citing 55 Fed. Reg. 1017S (Mar. 19, 
1990) and 40 C.P.R. part 3S) . 
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Even If defendants thought in good faith that the United 

States was bound by the agreements in the Special Orders and 

letters of the Board, the United States is not bound unless it is 

a party to those agreements or it consents to be bound. Sat United 

States V. atlas Powder Co. . 2S EnVt Rep. Cas. (BHA) 1391, 1392 

(I.D. Pa. 1987) (Pl.'s Ex. 31) (whsre explosives manufacturer hed 

good faith belief that United States was bound by terms of a 

consent decree between environmental group and manufacturer, court 

held that United States was not subject to liability for 

manufacturer's attorneys • fees and costs in negotiating settlement 

with the group) . The court in arias Powder noted that 

[tlhere is no authority for the proposition that the 
United States has an affirmativa duty to notify a 
potential defendant that it does not intend to be bound 
by any eoneent daeree entered Into by the defendant and 
a private party, or by the defendant and the 
Commonwealth. The United states la not bound bv ths 
or -ludaments in eases tO idtich it 

is. not a party. 

Td- (en^hasia added) . 

In the ceae at hand, the United States was not .a party to the 
•gxeesencs between the Board and Saithfield, and it never 
affirmatively agreed to be bound by the Board's Special Orders and 
letters. Deel. of Reynolds t 13. Thus, the Special Orders and 
Imeeera of the Board have no binding effect on the United Staeee. 
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This fact Is true even though the EPA received copies of the 
Special Orders and letters, and failed to indicate its disapproval. 
S£S mii-ted States v. Ohio Edison Co. 72S F. Supp. $28 (H.O. Ohio 
1389) (holding that the United states did not "waive any objection" 
to the state's suspension of a construction schedule when the £PA 
failed to object or oppose the action, because '[s] ending a copy of 
the letter to the lEPA] . . .is not equivalent to tha procedural 
requirements set forth in 40 CFR 123.44 or Section 402(d) of the 
Act, which allow the Administrator of the CEPA] to veto a state's 
issuance of a permit*). 

Defendants next argue that the Board's conteo^oraneoue 
incerpretationa of defendants' obligations under the Permit and 
Special Orders are entitled to greater deference than aiqjlanaeions 
made after-the-fact. Dafs.' Br. at 10 n.4; ass .ssm BehshiHrscion 
Tnaclrute v. Shalela . SS F.Jd 3SS, 270 {8th Cir. 1995) (an 
‘agency's contemporaneous interpretation of its own regulation is 
entitledi to greater deference* than an explanation made by that 
same agency ■aftar-che-fact*) (citing odall v. Tsllman. 380 U.S. i, 
16 (19651) . According to defendants, the Board's contemporaneous 
interpretation is that the May 9, 199X Special Order exen^jced them 
from phosphorus compliance, if they chose the KRSD connection, and 
this Special Order took precedence over the terms of the 1992 
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Perait. In 1991, Smithfield asked the Board whether the draft 1992 
Permit was imposing the January 4, 1993, compliance dace for 

phosphorous standards and therefore ignoring Che 1991 Special 
Order. -See Oct. l, 1991 Letter from Smithfield to Board at 3. The 
Board responded that ‘Cclhe draft perttit ia a separate document 
from the current Consent Special Order issued to Smithfield Foods 
in May 1991* and noted that "talny special order agreements 
relative to compliance with water quality standards" approved by 
the Board would "take precedence over the VPDES Permit." Oct. lO, 
1991 Letter from Board to Smithfield at 2, 1 3. While the Board 
does state here that the agreements in the Special Orders take 
precedence over the Permit, the text of this letter contradicts 
defendants' assertion chat the Permit incorporated the Special 
Orders, as the Board considered the Permit and Special Orders to be 
"separate document Cel .* td . Sven if this court opined chat the 
SPA wes bound by the Board's statement Chat the Special Orders 
•take precedence* over the Perait, which it ^es not, the court has 
already determined that the May, 1991 Special Order did not exempt 
defendants from the phosphorus ca^liance deadlines, if they 
elscced to connect to HRSD.” Thus, the court disagrees with 

*’ aupva Part Il.B.l. In addition, as noted previously, 

defendants' own contemporaneous incsrpretation of the May, 1991 
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defendants that "(t)he clear import of the Board's response tin the 
October 10, 1991 latter] is that so long as Smithfield remained 
committed to connecting to HRSD, the Permit terms were superseded 
by the terms of the 1991 Order and that Smithfield would comply 
with the 1992 Permit so long as it satisfied the terms of the 1991 
Order.* Defs.' Br. at 11. 

Other statements by the Board contemporaneous with the 
issuance of the 1992 Permit indicate chat defendants were still 
required to comply with its terms. On December 23, 1991, after the 
May 9, 1991 Special Order was issued, the Board reported to the EPX 
that defendants* discharge was 'expected to meet the required 
effluent limitations." Deo. 23. 1991 Memorandum hccoepanylng 1992 
Permit at 4. Later, on May 15, 1992, the Board sent a letter to 
Smithfield reminding it that "the deadline for achieving final 
affluent limitations tfor CBOD. total cyanide, and aimonia- 
nitrogen] is May 13, 1994.* May 15, 1992 Letter from Board to 
Smithfield. The Board further stated that •ls]hould conattuetlon 
be delayed such that this deadline may be Biased, a modification to 
the existing Consent Order should be requested.* Idt 

Special Order is that relief from coapllance with the schedule in 
the 1992 Permit *is not speeiflcally present or is not apparent in 
the tl991] Consent Order- * Oct. 1, 1991 Letter from Smithfield to 
Board at 3 . 
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Consaquencly, Che court concludes the Board 'e eoncenporaneeua 
interprecacion of the 1992 Permit was that defendants were 
"expected to meet the required final effluent limicatioh*’ in the 
1992 Permit for phosphorus, TK», CBOD, total cyanide, ammonia- 
nitrogen, and the other effluents.” 

In conclusion, the Board’ s' Special Orders did not change the 
terms of the 1992 Permit, nor did the 1992 Permit implicitly 
incorporate any agreements set forth in the Special Orders. This 
is true notwithstsnding the feet that tha EPh failed to object to 
the alleged agreement between the Board and Smichfield even though 
it had copies of tha Board’s May, 1991 Special Order and 
October 10, 1991 letter, and information about defendants* 
noncoropliance with the Permit. Defendants never explicitly asked 
the EPA to approve of their agreament with tha Board, and tha EPA's 
failure to comment on this agrsement did not endorse the agreement. 
If defendants wanted to extend the deadline for full coaq>llance for 


*» It waa not until two years after tha issuance of tha 1992 
Permit that the Board clearly agreed 'to hold In abeyance the 
ragulzement in Part I.D.6. of the Permit for Soithfield to comply 
with [final affluent limitations for CBOD, total cyanide, and 
ameonia-nitrogenl by May 13. 1994. ■ Hovamber 8, 1994 Special Order 
at 1. Ho%*ever, as already discussed herein, the United States is 
not bound by the Board's Special Orders issued after the 1992 
Permit because tha Special Orders did not tsodify tha Permit, and 
because tha Onited States never agreed to be bound by them. SAB 
su pra at 4S-S1. 
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phosphorus, CBOD, cotal cyanide, and ammonia-nicrogan, or obtain 
different effluent limitations for TKM, they should have done so by 
seeking a permit modification. Since the 1992 Permit was not 
modified, defendants were still required to follow the TKN 
limicaciona in the 1992 Permit, and the schedule of full coogslianee 
for phosphorus, CSOD, cyanide, and aanonia>altrogen limitaciena in 
the 1992 Permit, or subject themselves to liability for permit 
violations.’* 


” Defendants claim that tha United States should not sssk 
penalties against defendants because *the federal government itself 
pursues a policy similar to that pursued by Virginia in this case 
when it sees fit" and they note that the Supreme Court has 
recognised that the Administrator of the SPA may issue coopliaace 
orders under Section 309(a) of the Act, 33 U.S.C. S 1319(a), 
agreeli^ "not to assess or otherwiss seek civil penalties on ths 
condition chat the violator taJee some extreme corrective action, 
such as to install particularly affective Iwc expensive machinery, 
that it otherwlsa tfould not h* <^liged to taka." Gwaltaev of 
Smithfleld.. Ltd, v rhesaneake Bay Foundation. Inc. , 484 D.S. 49, 
Cl (1917) (Congresa did not iJttend to allow eitisens to file auit 
against a violator, months or years lacsr, "in order to seek the 
civil penalties that the Administrator chose to forgo, ■* beeatise 
this would considerably curtail the Administrator's discraeion to 
enforce the Act in the public intereat) ; aea Defs.’ Br. at 2. 
Socwttlistaading the fact that the SPA may forgo saeking civil 
penalties with regard to other violators, this does not prevent the 
ZPA from seeking them when the XPA deems chat other methods of 
enforcement are not achieving compliance with the Act in a timely 
manner, as in this case. 
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EstOBsel 

DeZsndancs contend chat the United States is not entitled to 
summary Judgment because it is estopped from enforcing the 
limitations in the Pormic. Estoppel against the United States is 
permitted, however, only in the most extraordinary circumstances. 
Heeteler v. Community at Health Services of Crawford County. Ine.. 
4«7 O.S. 5X, 60 (i98<). The United States is only estopped frwti 
enforcing the Permit if defendants prove: (1) the traditional 
elements of estoppel are present, id- at 61; (2> the United States 
has engaged in affirmative misconduct, i.w.S. v. Miranda. 4S9 U.S. 
14, 17 (19S2)i and (3) the circumstances are such that "the pxiblic 
interest in ensuring that the (United Stateal can enforce the law 
free from estoppel might be outweighed by the countervailing 
interest of (the private party]. • Heeleler. 467 O.S. at 60-61. Xs 
defendants have not satisfied the second element required for 
estoppel egalnst the united States- -effirmative misconduct --the 
court decl Ines to address the other elenents . 

According to defendants, the United States Is estopped from 
enforcing the limitations in the Permit because the *EPA has been 
aware for many years of the Board's Special Orders revising 
Smithfield's obligations," and "tdliacovery to date demonstrates 
that the United States acted affirmatively." Oefs.' Br. at 15. As 
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discuta«d In lasc section, there Is no evidence whatsoever 
indicating that the EPA aver aff irmativaXy stated to detandants 
that they were not obliged to comply with the Permit requirements; 
that the Special Orders changed, or were incorporated into, the 
Permits; that the EPA agreed to be bound by the Board's Special 
Orders or letters; or chat the EPA approved of the Board's alleged 
agreement with Smlchflald, namely chat the latter did not have to 
comply with the schedule of compliance in the Permit, if it elected 
to connect to the HRSD. regardless of when this connection 
occurred.’* Inaction or passivity of the EPA is not affirmative 
misconduct with respect to defendants' violations. Thus, because 
defendants have failed to present any evidence of affirmative 
misconduct by the EPA, they are not entitled to the defense of 
estoppel against the United States. 

IL. Claims far elvil ipenaltlee and Iniunetive relief are amt 

barred by Seetion lOStal m tA> iiH of the Clean Water Act 

Defendants assert that the United States' claims for civil 
penalties and injunctive ralief** are barred by Clean Hater Act 

” See supra Part II. B. 2. 

“ In their Answer, defendants initially only allege that the 
claims for civil penalties are barred by this section. In their 
response to the United States* motion, however, they state that the 
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S 309(g) («) (A) (ii) . 33 O.S.C. S 1319 (g) (fi) (A) , » beeaus* for the 
last ten years the Conmonwealth, by issuing Special Orders, has 
commenced and is diligently prosecuting an administrative action 
against Smithfield under Virginia law that is comparable to Section 
309(3). Since Section 309(g) («) (A) only applies to civil penalty 
actions, the court finds that the United States' claim for 

injunctive relief Is not barred l>y this section, eoalition for a 

I 

blvaable West .Si de. Inc. v. KSV XfiZli — DepagEBieBt oX. 

IgnvlT-onmental Proeeerion . 830 F. Supp. 194, 196 (S.D.N.Y. 1993). 
Section 309(g) (6) (A) (11) of the Act does bar the United States from 
bringing a civil penalty action for "any violation* whanever a 
state enforcement agency has ’conmenced and is diligently 
prosecuting en action under a State law comparable to this 
subsection.* 33 O.S.C. S 1319 (g) (6) (A) (ii) . 

Rather than include a penalty provision in sach subsection of 
the Virginia statute, as Congress did in the Clean Hater Act, 

elaisM for injunctive relief are also barred. Defe.' Br. at 27 
n.l9. 

” Although defendants also cite Section 309 (g) <S) (A) (iii) , 
33 O.S.C. $ 1319(g) (6) (A) (iii). in their Answer, the Onited States' 
suit is clsarly not Isarred by this section, which applies only if 
*the violator has paid a penalty assessed under (Section 309 (g)l, 
or aueh comparable State law, as the ease may be.* Oefendants do 
ne>t even allege that they have paid any such penalties, and ttere 
is no avidence to this effect. 
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Virginia simply eraatad a single penalty provision to govern all 
violations o£ Virginia's State Hater Control Law. See Va. Code 
i 62.1-44.12. Therefore, the United States urges the court to 
compare Section 109(g) to the specific code section cited by the 
Commonwealth as its authority for issuing the Special Orders, 
Virginia coda S 62.l-44.iS(8a) , which contains no spaclfic penalty 
provision. However, this court agrees with defendants that it 
should compare secelon 309(g) to the entice state enforcement 
scheme . see, e.g.. North and snurh Blvera Haterahed. Ass'n. Inc. V. 
Town of Seituate . 949 F. 2d bS2, 555-S6 (let Cir. 1991) (court 
should focus on whether the entire statutory ach«M is contparabla 
CO Che entire Clean Water Act, rather than the individual section 
of BCaca law, when determining whether a citiaan suit te barred) j 
Cnnneetl eue Coastal Ftihanian*! Ass’n Y. Remlanton AlB I fl CO ,, laC. . 

F. Supp. 173, 182 (O. Conn. 1991) (same), rtv'd, .ia.jArt -Oa 

othar grounds . 989 F. 2d 1305 (2nd Cir. 1993). Bttt Ilg Voisa QiX. 
83 F.3d at Ills Cthe penalty at iasue muat have been assessed 
under chat provision of Che state law Chat is comparable to 
(Section 309 (g) 1 •) ,- Molalcai ghambar of Commerce v. Kil)nn (Mfllok A ii ■ 
Tnc. . 891 F. Supp. 1389, 1404 (D. Hew. 1995) (same) . 

• The proper focus in determining comperebility is on tha 
substance of tha lew, not its form; the coeparability determination 
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•hould not turn on "th» logistical happenstance of stacutorv 
drafting." Sc i tu a Cff , 949 F,2d at 556. Accordingly, because the 
court will not elevate form over substance whan determining if the 
state and federal laws are comparable, it will consider whether 
Virginia's entire enforcement scheme is comparable to Section 
309(g) . 

Authority to impose a<4iii'i ni atrative aen altieg 
The United States contends that Virginia law is not eonqparable 
to Section 309 (g) because it does not provide the Commonwalch with 
the authority to impose administrative penalties. >> Section 
309(g) (6) (A) (ii) only bars a civil penalties action when a state 
has commenced and is diligently prosecuting an action under a state 
law comparable to Section 309(g). Section 309(g) is entitled 
"Administrative penalties.* and it authn-r-i the EPA to assess 
administrative penalties for violations of the Act or a permit 
condition or limitation. Accordingly, a state law is only 
comparable to Section 309(g), if it authorizes the state to assess 


” Ths United States also notes that the Board's Special 
Orders have not required defendants to pay any penalties. See 
supra note 32. 
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a d ni i n i atr a t i Ye Pf i nairinn for viol«tion« of the Act or of • permit. “ 
Arkan a a a HUtllife Fed'r. v Trr p 3 ^ 

376, 380-81 (8th Cir. 1994) ( -comperability requirement mey be 
eetiefied so long es the state law contains comparable penalty 
proviaiona which Che stare is author<,.d to enfnr,-, - .long with 
other provisions) (emphasis added), cerr . denisd ng g. Ct. 1094 
(1995) ; Sci tu i Cfl . 949 F.2d at 5S6 (finding Hasaachusetts statutory 
scheme comparable where it ’authorized* the Massachusetts 
®*P**'t'®4ot of Environmental Protection to assess penalties in a 
manner similar to Section 309(g) of the Federal Act, even though 
penalties were not actually sought); Orange En vironment, Tnc. v 
CouncY Qf Orangii , 860 r. supp. ioo3. ioi4 (s.d.h.y. 1994) (finding 
Hew Yor)c law conparable to the Act's administrative penalty 
provisions because ’penalties may also be assessed by the 
Commissioner in the first instance which are subject to review* by 

a court) ; mmlnocon hou, m ?. Supp. at isi (section 

309 (g) (6) (A) (ii) ‘bars citizen suits trtiere a state agency 


^.though the court agrees with defendants that the 
Commonwealth does not have to saa)c or impose administrative 
P****ltiea, Aim Defs.' Br. at 16, Virginia law must still authori 
the Commonwealth to pursue administrative penaltlea--nnt just 
judicial penalties- -for the state law to be coaparable to Section 
309(g), and consequently bar the United States- action for civil 
penalties under Section 309(g) (6) (A) (ii) . Sen infra note 35. 
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conducting enforcement proceedings has euthoricy to civil 
P.nalties. regardless of whether the agency has actually assessed 

such penalties."); {te y York Coasral Ass'n v 

C i ty Dhp-r ..a£. Sa Bi c a Elnn . m f. supp. is2, iss (s.d.n.y. usd 

(noting that New York law allows the state to "seek penalties for 
violations* of New York's Environmental Conservation Law, but the 
state is not required to impose penalties for a citizen suit to be 
precluded) . 

Virginia law provides for the imposition of "civil charges" 
only whnn the violator cnn.^wrc va. Code S 62 .1-44 . IS (8d> ( "With 
the consent of any owner who has violated or failed, neglected or 
refused to obey any regulation or order of the Board" or any permit 
condition, "the Board may provide, in an order . , for the 
payment of civil charges for past violations" in specific sums.).” 
A penalty provision requiring the consent of the violator does not 
have the same "teeth" to encourage enforcement as Section 309(g). 
As noted by the Supreme Court in Tull v. United Statas . 481 O.S. 
412, 422-23 (1987), civil penalties are vary in^rtant in the Act's 
enforcement scheme, as they punish violators, deter violations, and 

” Virginia Code S 62.1-44.15(80) does authorize the Board to 
pursue civil penalties in a court of law under Virginia Code 
f .62.1-44.32, but this is a judicial rather than an ■dmlniatT-jir< ve 
peaalgy - 
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disgorg* economic profits derived from the violetione. 

Although Che court recognizes that it is important to grant 
state enforcement agencies latitude to pursue the remedies they 
deem most effective in furthering the goals of Che Clean Hater Act, 
a state law must be comparable to the administrative penalty 
provision of the Clean Hater Act. Section 309(9), for it to 
preclude a civil penalty action under Section 309 (g) («) (A) (ii) . 
Virginia law, reouirino the cnneent nf r he v^oletor to the 
Bcna l tica. does not authorize the imeoeitlon nf 
BfinaltiCB in a manner comparable to Section 309(g). Accordingly, 
the United States is not Isarred herein from bringing an independent 
penalty action against defendants. 

2^ Public notice and nartieinar inn 

Numerous courts have also found that a state law la only 
conparable to Section 309(g), if it contains public notice and 
P*rticipaclon rights that are similar to Section 309(9). See- 
California Snortflshlna Pi-nreetlon All iance v. City of Heat 

Sscranmnto, 90s p. supp. 793 , «04 (e.d. cai. 1995) (finding 
California law comparable to Section 309(g) because it has public 
participation procedures closely analogous to each of tlie 
provisions in Section 309(9) (4)).- Save our Bays and Beaches v. City 

S3 
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and cn'inry of Honoha u, soa f . supp. 1098 , 1133 (d. h«w. 1994 ) 
(«tace .t.tuces and regulations which do not contain mandatory 
safeguards of public notice and participation cannot be deemed 
comparable to Section 309(g)); Public Tnte rest Res>.»r-ch 
Maw Jersey I Tnn Z. Mew Jersey Expressway authors ry 822 F. Supp. 
174, 184 (D.N.J. 1992) (finding state law not comparable because 
the statutes and regulations did not afford the public notice and 
opportunity to comment or participate in a hearing, li)ce Section 
309(g)(4)); HiIJjanaJ_RfiaQur£fifi_IJfif£nafi_4ijancil-_lnc^_:t*__3£iSfin 
Cool., 803 F. Supp. 97 , 101 (N.D. Ohio 1992 ) (Ohio law, which 
contained discretionary notification and participation provisions, 
was not comparable to Section 309(g) because it did not contain 
mandatory public participation safeguards) ; Publir 
Reaearch Group of Hew Jersey. In e . v. GAP rom 770 F. Supp. 943, 
9S0-51 (D.N.J. 1991) (state law that did not provide public notice, 
or provide the public an opportunity to comment or request a 
haaring on a proposed administrative consent order, was not 
Conqparabla) ; Atlantic States Legal Foundetlon. Tnr . v. aniverenl 
Tool and Stamping Co. . Tne.. 735 F. Supp. 1404, 1415-16 (N.D. Ind. 
1990) (state law not comparable where it failed to require notice 
Of • natters concluded by consent decree, and did not provide a 
reasonable opportunity to comment on a proposed penalty assessment 
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or CO obtain judicial review of administrative orders similar to 
Section 309(g) (8)) . B u t ae fi ICI 29 F.3d at 381 (agreeing 
with Sc i. tu a te . and holding state law comparable where it provided 
an ex post facto right to intervena, no public notice at any time, 
and no opportunity to comment on a proposed consent order); 
Scituat i e * 949 F . 2d at 5S8 n.7 (*So long as the provisions in the 
State Act adequately safeguard the substantive Incarests of 
citiiens in enforcement actions, the rights of notice and public 
participation found in the State Act are satisfactorily comparable 
CO Chose found in the Federal Act.*). 

Congress provided for the ’rights of interested persons* in 
Section 309(g)(4) of the Act, 33 O.S.C. S 1319(g)(4). Although a 
state's statutory or regulatory scheme need not be identical to the 
federal government's to be ’eoag»rable, * the state law must provide 
public notice aind participation safeguards similar Co chose in 
Section 309(g) to ensure chat interested citizens have an 
opportunity to contest administrative actions. These safeguards 
Include: (1) 'public notice and reasonable opportunity to coesnent 
on the proposed issuance of an order.’ Section 309(g)(4)(A), 33 
O.S.C. i t319(g) (4) (A); (2) the right of persons who comoMnced on 
Che proposed penalty assesamenc to ’notice of any hearing held 
under this subsection and of the order assessing such penalty, ’ 

cs 
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section 309 (g)(4) (8), 33 U.S.C. $ X319 (g) (4) (B) ; ( 3 ) if . h.aring 
is held, the commentators have a right to receive "a reasonable 
opportunity to be heard and to present evidence," ( 4 ) if * 

hearing is not held, the commentatori may petition the EPA to sec 
aside the order and provide a hearing. Section 309(g)(4)(c), 33 
U.S.C. S 1319(g)(4)(C); (5) if a hearing ie denied, the EPA must 
provide notice of and the reasons for the denial, and (e) the 

commentators have a right to appeal an administrative penalty 
assessment in United States District Court. Section 309(g) (8), 33 
U.S.C. S 1319(g) ( 8 ) . 

With regard to public notice and opportunity to comment, 

Virginia's regulations provide that Che Board will investigate and 

respond to citizen complaints concerning matters within the Board's 

purview. Va. Admin. Code tit. 9 $ 25-31-910 (B) ( 1 ) . The 

regulations further provide that 

[a] t least 30 days prior to the final settlement of any 
‘^^vtl enforcement action or the issuance of any consent 
special order, the board will publish notice of such 
settlement or order in a newspaper of general circulation 
in the county, city or town in which the discharge is 
located, and The Virginia Register of Regulations. . . . 

■ S 25-31-910(8) (3) . The regulations also require the Board to 
consider all comments received during this thirty-day period before 
taking final action. IiL. The United States concedes that the 

S 6 



148 


Sov*mb«r, 1994 Sp«ciJil Order was published £or public comment, as 
required by Title 9 of Virginia Administrative Code § 25-31- 
910(B)(3). See Pl.'s Br. at 26 n.l9. 

With regard to public participation in hearings, there are two 
types of administrative hearings in the Virginia Administrative 
Code, Informal hearings, referred to as ’public hearings,’ and 
■formal hearings.’ Va. Admin. Code tit. 9 S 25-230-10. ’Public 
hearings’ are informal fact-finding proceedings ’held to afford 
interested persona an opportunity to submit factual data, argument 
and proof to the board.* Td. { 2S-230-30. A permit applicant, 
permittee, or any person may request a public hearing when the 
Board considers whether to issue, deny, modify, or revo)ce a permit. 
Id. $ 25*230>40. Any person aggrieved by any action or inaction of 
the Board with respect to a permit or arising out of the pxiblic 
hearing procedures may petition the Coemionwoalth for a ’formal 
hearing.’ IiL. f 25-230-130. 

’A formal )iearing is a public proceeding for the taking of 
evidence . . . .’ id. S 25-230-100. ’A formal hearing may be held 
to consider appeals of certain actions of the board . . . taken 
without a formal hearing, ’ and ’must be held prior to the issuance 
of' a special order . . . unless the owner consents to the issuance 
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of a special order without a hearing." UjL» If the owner does not 
consent to the issuance of a special order without a formal 
hearing, and a formal hearing is held, "the only party to a special 
order hearing shall be the proposed recipient of the special 
order." Xd*. S 25-230-120. 

Thus, it appears that, under Virginia law, a citiaen can 
petition for either a public or formal hearing, only if the 
9 ^i®vance is with respect to an action or inaction of the Board in 
issuing, denying, modifying, or revoking a permit. However, a 
grievance with the issuance af a e p ecial order is net a r 
gr i ev a nce • There appears to be no provision allowing a citizen to 
petition Cor either a public (informal) hearing, or formal hearing, 
if a citizen has a grievance with respect to the proposed issuance 
of a special order. Moreover, a formal hearing regarding the 
proposed issuance of a special order may never be held because the 
recipient of that special order can waive the formal hearing. 
Then, even if a formal hearing is held regarding the proposed 
issuance of a special order, the only party at that special order 
hearing is the recipient of that special order. 


"X consent special order is a special order issued without 
a, piiblic hearing and with the %fritten consent of the affected 
owner." Va. Admin. Code tit. 9 S 25-31-910 (B) (3) . 
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In chi« caae, Smlthfield conaanced to the laauance of the 
Special ordera without a hearing, and there waa no opportunity for 
Che public to request a hearing prior to their iaauance. 
Defendants maintain that a state law need not provide hearings in 
all cases to be comparable to Section 309(g), because even Section 
309(g)(4) does not require a bearing- -it only allows interested 
parsons to coowent, if a hearing is held, or petition the EPA for 
a hearing, if one is not held. Section 309(g) ( 4 ) (C) , however, does 
require •notice of and the reasons for" the denial of a hearing. 

Inw, which allows the violator to waive a fomal hearing, 
does not contain similar provisions protecting the public's right 
to request a hearing prior to issuance of a special order, to be 
hoard and present evidence if a hearing is held on the proposed 
issuance of a special order, and to obtain an explanation if a 
hearing is not held. 

In addition, at the tine the Special Orders were issued, there 
was also no Virginia law counterpart to the public's opportunity to 
obtain judicial review under Section 309 (g) (8) . Although any 
violator 'aggrieved by a final decision of the Board' under S2.1- 
“entitled to judicial review,' Va. Code S 62.1-44.29 
(1992 Replacement Volume) , Virginia law provided no similar right 
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to any other p,r.on.. Tr i e, y <,r n r« H . frr 

13 Va. App. 213, 216 (1991).” 

Virginia law does provide the public -ith notice and some 
opportunity for comment , but the court finds that Virginia law at 
the time of the issuance of the Special Orders did not include 
public participation provisions auffieiently comparable to Section 
309(g). onlike section 309(g), Virginia law did not grant the 
public a right to request a hearing prior to issuance of a special 
order, to be heard at a hearing regarding the proposed issuance of 
a special order, to obtain reasons for denial of a hearing, or to 
sea]c judicial review of a special order. Consequently, this court 
does not find Virginia's public participation procedures at the 
time of the issuance of the Special Orders to be sufficiently 


After the Fourth Circuit in Commonwealth of v wtnia v. 
eo P.3d 869 (4th Cir. 1996), cert, denied. 117 g. Ct. 7S4 
(1997), upheld the EPA's disapproval of tha cltiren standing 
provisions of the Virginia Code, the Coanonwealth amended Section 
62.1-44.29 of the Virginia Coda in 1996. This amendnsnt , effective 
January 1997, now allows the violator and "any person who has 
person or by submittal of written comnents* to 
appeal a special order. Supplement to January 6 , 1995 Virginia 
Attorney (Seneral's Opinion at 2, 5 (dated Fab. 6, 1997 ) (Pl.'s Bx. 
26) . Because this amendment wee not in effect when the Special 
Orders ware issued, or when this Complaint was filed, it is not 
rslevant to the court’s datexninatlen of whether the state law was 
comparable to federal law at the time of the state's enforeement 
action. 
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similar Co Seccion 309(g)." 

In conclusion, Virginia’s encire enforcemsnc scheme is not 
comparable to Section 309 (g) because it does not provide authority 
to issue administrative penalties and because it failed, at the 
time of the Special Orders, to provide adequate procedures for 
public participation. Because the court concludes chat Virginia 
law is not conqparabla to Section 309 (g) , and thus does not bar the 
united Scaces from pursuing an independent penalty action against 
defendants, the court need not address whether Che Commonwealth is 
diligently prosecuting an administrative action against defendants. 

lU ghQJBhQrUB claims not nreeluded bv Section 510 of the hoe 

Xn their response to the onited States' motion, defendants 
contend that Seccion SIO of the Act, 33 D.S.C. S 1370, precludes 
federal enforcement of the United States' phosphorus -based claims. 
The court agrees with the United States' that this argument *is 
eon^lecely unsupported by the language of Section 510 and flatly 
inconsistent with the language, intent, and structure of Sections 
309(a) and 301 of Che Clean water Act, 33 U.S.C. SS 1319(a), 1311.’ 

" This conclusion is consistent with Congress' intent to 
provide for, encourage, and assist the participation of the public 
in the enfereemenc of the Act. Section 101(e), 33 U.S.C. 
S 1251(e) . 
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PI. •« Rebuttal at 16. 

Section 510 of the Act states that the Act does not preclude 
or deny the right of any state to adopt or enforce standards, 
limitations, or requirements chat are more stringent than federal 
law. 33 U.S.C. S 1370(1) (A) and (B) . The Commonwealth of Virginia 
has adopted stricter standards, limitations, and requirements for 
the discharge of phosphorus chan required by the Act, and it 
included these phoaphorus limitations in defendants' Permit. In 
filing this action alleging violations of the phoaphorus limits, 
defendants contend that the United States is contravening "the 
clear mandate of Section 510 by denying Virginia its right to 
enforce without federal interference more stringent state standards 
and requirements than it created itself." Defs.’ Br. at 29. The 
court disagrees. 

The Commonwealth's phosphorus limitation, which is a standard 
within the meaning of Section 301(b)(1)(C), 33 o.S.C. 
S 1311(b)(1)(C), was incorporated into defendants' NPDES Permit 
issued pursuant to Section 403. 33 U.S.C. S 1342. Defendants admit 
that the EPA has the authority to enforce a more stringent stmts 
affluent standard incorporated into a permit approved by the epa. 
Defs.' Br. at 29 (citing 33 U.S.C. i 1319(a)(1) and (3)). Thus, 
because the plain language of Section 309(a)(1) and (3), 33 U.S.C. 
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S 1319(a) (1) and (3), claarly providae that Che United SCatea may 
enforce the phosphorue standard in defendants' Permit, the court 
concludes that Section 510, 33 U.s.C. I 1370, does not preclude the 
United States from pursuing their phosphorus -based claims against 
defendants in this action. 

ZXL. Conelueinn 

As a matter of law, the court GRANTS partial summary judgment 
ho the united States against defendants for several reasons. 
First, defendants are liable for violations of Clean Water Act 
S 309(b) and (d) , 33 U.S.C. i 1319(b) and (d) . Specifically, 
Smithf laid Poods is liable for at least 1S4 days of violations of 
the reporting requirements of Permit Ho. VA0059005 (Count V) > and 
defendants Smithfield Foods, Smithfield Packing, and Owaltney are 
liable for any violations of the effluent limitations contained in 
Permit Ho. VA005900S for-, phosphorus, ansonia-nitrogen, TIW, fecal 
conform, m ini i m i m pH, cyanide, oil and grease, CSOD, SOD, and total 
suspended solids (Counts l-rv) . Second, Permit Ho. VA00S900S did 
not incorporate, nor was it conditioned, revised, or superseded by, 
Che Board's Special Orders issued prior to the filing of this 
e®*ion. Third, the United States' claims are not )sarred by 
estoppel. Fourth, the ttoited States' claims are not barred by 
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Cl«an Wac«r Act S 309 ( 9 ) ( 6 ) (A) . 33 U.S.C. S 1319(9) ( 6 ) (A) . Fifch, 
the United States' phosphorus claims are not precluded by Clean 
Hater Act S SIO, 33 U.S.C. S 1370. 

The Cleric is DIRECTED to send a copy of this Opinion to 
counael for the parties . 

It la 80 ORDERED. 

UNITED STATES DISTRICTT JUDGE 

Norfolk , Virginia 
May 30 , 1997 
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Prepared Statement oe Steven A. Herman, Assistant Administrator, Oefice 
OF Enforcement and Compliance Assurance, Environmental Protection 
Agency 


I. INTRODUCTION 

Thank you, Mr. Chairman, for the opportunity to testify on the Environmental 
Protection Agency’s (EPA) enforcement and compliance assurance program and 
EPA’s enforcement relationship with the States. Today’s hearing is very timely as 
these two issues have received a great deal of attention this past year. I believe that 
this attention is entirely appropriate, since effective environmental protection re- 
quires not only a strong Federal enforcement presence, but also a solid, dynamic 
EPA-state partnership that can adapt to new and changing environmental chal- 
lenges facing this country at both the local and national levels. 

I would like to talk about the two fundamental principles that guide EPA’s own 
enforcement approach and the agency’s work with the States. These two principles 
are accountability and flexibility. 

II. ACCOUNTABILITY TO ENSURE ENVIRONMENTAL COMPLIANCE 

Accountability is the central part of EPA’s enforcement and compliance assurance 
program. By accountability, I mean that the public expects the regulated community 
to obey the law and fully comply with applicable regulations and also expects EPA 
to take tough, but fair action against those who fail to do so. We also know that 
regulated entities that comply with enyironmental requirements expect, and rightly 
so, EPA to hold noncomplying entities accountable for violations that may place the 
violators at a competitive advantage. 

EPA ensures accountability by maintaining a strong enforcement program that in- 
cludes bringing criminal, civil, and administrative actions against violators. A strong 
enforcement program punishes wrongdoers, deters potential violators, brings actual 
violators into compliance, and can ensure that damage to the environment is rec- 
tified. In a March 1996 report, the General Accounting Office emphasized the impor- 
tant deterrent role of penalties: 

[PJenalties play a key role in environmental enforcement by deterring violators 
and by ensuring that regulated entities are treated fairly and consistently so that 
no one gains a competitive advantage by violating environmental regulations. 

Water Pollution: Many Violators Have not Received Appropriate Enforcement Ac- 
tion (GAO/RCED-96-23, March 1996). See also. Environmental Enforcement: Pen- 
alties May Not Recover Economic Benefits Gained by Violators (GAO/RCED-91-166, 
June 1991). 

The deterrent value of established enforcement methods has also been confirmed 
by a recent study undertaken by EPA’s Pollution Prevention Policy Staff and co- 
sponsored by the U.S. Departments of Energy, Defense, and Commerce entitled 
Study of Industry Motivation for Pollution Prevention. The purpose of the study was 
to improve the understanding of Federal agencies about how environmental issues 
influence core business decisions. Based on information from more than 1000 busi- 
ness people representing randomly-selected lithographic printing companies and 
larger manufacturing companies reporting on the Federal Toxics Release Inventory 
(TRI), the study showed that environmental enforcement actions were among the 
most important factors in getting both TRI respondents and printers to consider en- 
vironmental issues in the performance of their duties. 

EPA has a firm commitment to a strong enforcement program. As shown in our 
1996 Enforcement Accomplishments Report, we referred a record 262 criminal en- 
forcement actions to the Department of Justice (DOJ), as well as 295 civil cases — 
up 38 percent from 1995. We also assessed a record $76.6 million in criminal pen- 
alties and another $66.2 million in civil penalties — up 90 percent from 1995. Our 
combined criminal, civil judicial, and administrative penalties for 1996 were the 
highest in the history of the agency at more than $172 million. Significantly, EPA 
was able to measure for the first time the environmental results of these enforce- 
ment actions. This data includes types and amounts of pollutants reduced as a di- 
rect result of EPA’s 2,500 enforcement actions taken in 1996, the environmental 
benefits and impacts of those completed actions, and the types and amounts of ac- 
tions taken by regulated entities. 

Indeed, the report shows that we are focusing our efforts on the most serious pol- 
lutants and health risks, making the polluter pay for noncompliance, and securing 
settlements that have a direct, positive impact on public health and the environ- 
ment. For example, during 1996 polluters spent almost $1.5 billion on correcting vio- 
lations, cleaning up hazardous waste sites and/or taking additional steps to improve 
the environment or prevent future problems. Our settlements also resulted in sig- 
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nificant aggregate reductions in the amount of pollutants discharged into the envi- 
ronment, including nearly 200 million pounds of carbon monoxide, 16.6 million 
pounds of lead, and 7.7 million pounds of asbestos. The report also punctures the 
myth that EPA pursues only so-called “paper” violations that have no real public 
health or environmental impacts. 

Our commitment to strong enforcement is also reflected in the efforts of our crimi- 
nal enforcement program. Our Office of Criminal Enforcement, Forensics, and 
Training (OCEFT) will soon have 200 specially trained criminal investigators as- 
signed to area offices in 36 cities across the country to work directly with local en- 
forcement agencies in communities at greater risk of environmental crimes. Rec- 
ognizing the critical importance of cooperation with State and local law enforcement 
agencies, OCEFT special agents now participate in more than 90 environmental 
crimes task forces nationwide with Federal, State and local law enforcement agen- 
cies to share information, establish local priorities, and pursue criminal environ- 
mental violations. Since 1992, EPA has participated in 644 joint criminal investiga- 
tions with State and local law enforcement personnel. OCEFT also devotes signifi- 
cant resources to the training of law enforcement and regulatory personnel from 
States and cities across the country. 

We are building upon these successes through our National Performance Meas- 
urement Strategy. This strategy is developing an enhanced set of performance meas- 
ures for our enforcement and compliance assurance program. The measures will be 
used to supplement our established output measures (i.e., number of civil and crimi- 
nal cases referred and amount of penalties assessed) with additional outcome meas- 
ures to better assess the status and trends of regulatory compliance and environ- 
mental improvements resulting from our enforcement and compliance assurance ac- 
tivities. 

So far, we have held two successful public meetings in Alexandria, Virginia and 
San Francisco, California, where we heard from State environmental agencies and 
State attorneys general, other Federal agencies, environmental groups and environ- 
mental justice advocates, regulated companies and industry associations, academic 
experts, and Congressional staff about their ideas for measuring the effectiveness 
of environmental enforcement and compliance assurance programs. We are following 
up on these two meetings with a series of more focussed discussions with different 
stakeholders. EPA will conclude these meetings in mid-September at a “Capstone” 
conference with a cross-section of stakeholders to identify common understandings, 
areas of agreement, and unresolved issues. Finally, EPA will develop a report of 
findings and an implementation plan with a schedule by October 1997. 

III. FLEXIBILITY TO PROMOTE ENVIRONMENTAL COMPLIANCE 

Along with accountability, flexibility is the other principle at the foundation of our 
enforcement program. Flexibility is not only necessary to find new and innovative 
ways to achieve compliance — for there is often more than one way to comply — but 
is also necessary to make the most of limited government resources and target ef- 
forts more efficiently on the country’s most urgent health risks and environmental 
problems. 

Flexibility is a key part of EPA’s enforcement and compliance assistance program. 
In fact, the primary purpose of the reorganization of EPA’s Office of Enforcement 
into the Office of Enforcement and Compliance Assurance (OECA) in 1994 was to 
institutionalize Administrator Browner’s conviction that effective environmental pro- 
tection must include a range of compliance assistance tools in addition to estab- 
lished enforcement methods. The reorganization was more than just moving boxes 
within an organizational chart; it was a vehicle for ensuring that we consider the 
best and most effective ways to achieve and maintain compliance. Consistent with 
this approach, and the Clinton Administration’s high priority on reinventing envi- 
ronmental regulation, EPA has launched a number of compliance assistance pro- 
grams and activities over the last few years, including our Compliance Assistance 
Centers, Environmental Leadership Pilot Program, Project XL, Common Sense Ini- 
tiative, and Sector Notebooks. OECA is playing a key role in all of these efforts. 

EPA’s Compliance Assistance Centers 

In partnership with industry, academic institutions, environmental groups, other 
Federal agencies, and the States, EPA has established its national Compliance As- 
sistance Centers. The purpose of the centers is to improve compliance by increasing 
awareness of the pertinent Federal regulatory requirements and providing informa- 
tion that will help to achieve compliance. The centers accomplish this by serving as 
the first place that businesses, trade associations, and other interested parties can 
go to get comprehensive, easy to understand compliance information. 
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So far, Compliance Assistance Centers have been established for four industry 
sectors: printing, metal finishing, automotive services and repair, and agriculture. 
Although the centers have not been in existence for very long, they are already get- 
ting a lot of use. For example, the National Metal Finishing Resource Center, which 
began operating as a pilot in April 1996, has had more than 1,354 registered users 
to date. The Auto Service and Repair Center, opened in June 1996, has received a 
total of 130,000 hits to its home page. OECA is now working on four new centers 
that will assist municipalities, the transportation industry, small chemical manufac- 
turers, and manufacturers of printed wiring boards. 

The Environmental Leadership Program 

EPA has promoted a systematic approach to managing environmental issues and 
encourages environmental enhancement activities through the Environmental Lead- 
ership Program (ELP). For a facility to qualify for the initial phase of ELP, EPA 
looked at several criteria, including the facility’s systems for monitoring and main- 
taining compliance with environmental laws, relationship with its employees, and 
involvement with the surrounding community. EPA also examined the company’s in- 
vestment in environmental enhancement activities, such as environmental restora- 
tion, product stewardship, or additional pollution prevention efforts. 

During the 1 year pilot phase, which ended in August 1996, ten private companies 
and public utilities and two Federal facilities tested the design of specific elements 
of the program. ELP pilot participants represented such industries as manufactur- 
ing, chemical, printing, pulp and paper, and solid/hazardous waste disposal. 

The anticipated benefits of a full scale ELP for facilities would include recognition 
as an environmental leader, reduced and/or modified discretionary inspections, and 
a limited correction period for instances of noncompliance as long as certain condi- 
tions are met. Potential benefits to the environment include increasing the number 
of activities that go beyond compliance with existing environmental requirements 
and encouraging the implementation of best practices related to self-monitoring and 
pollution prevention activities. 

Project XL 

An acronym standing for “excellence and leadership,” Project XL allows facilities 
and communities to pilot environmental activities that produce greater environ- 
mental protection than what would be achieved from conventional compliance meas- 
ures, and often at less cost. In return, EPA provides relief from certain regulatory 
requirements, as agreed between EPA, the State, and the project sponsor in con- 
sultation with other stakeholders. Thus, the XL program gives participants the 
flexibility to develop common sense, cost-effective strategies that will replace or 
modify specific regulatory requirements, on the condition that they produce greater 
benefits. 

There are three projects underway to date, and EPA-proposal teams are develop- 
ing final project agreements for 11 more projects. 

Common Sense Initiative 

The Common Sense Initiative (CSI) represents a new approach for creating poli- 
cies and environmental management solutions that relate to whole industries. It is 
an experimental effort to increase the role of collaboration and consensus into the 
environmental protection process and to address environmental problems in a more 
holistic way. The goal is to encourage the development and creation of innovative 
solutions to today’s environmental problems. Six industries are laboratories for test- 
ing CSI concepts: Automobile Manufacturing, Iron and Steel, Metal Finishing, Com- 
puters and Electronics, Printing, and Petroleum Refining. 

Sector Notebooks 

Sector notebooks are designed to serve as a resource guide for learning about spe- 
cific industries and their environmental issues. In October 1995, OECA released 
profiles of 18 selected industries. Included in each notebook profile is a description 
of the industrial processes used, pollution outputs, pollution prevention opportuni- 
ties, applicable Federal statutes and regulations, past compliance history, and com- 
pliance assistance information. More than 50,000 printed and electronic copies have 
been requested and distributed so far to States, locals, individual facilities. Federal 
agencies, foreign governments, trade groups, and environmental organizations. Sev- 
eral other industries have asked EPA to produce notebooks for their industries so 
that regulators and compliance assistance providers can become more knowledge- 
able about their industry. EPA is now in the process of developing Notebooks for 
an additional eight sectors. 

In addition to these activities and programs, EPA has issued policies to promote 
environmental compliance in small businesses and communities and, as described 
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in more detail below, issued its self-disclosure policy in 1996 to give businesses a 
real incentive to self-audit, disclose, and correct violations. 

Taken as a whole, these activities and policies demonstrate the agency’s strong 
commitment to a flexible, creative compliance assistance program. They are tremen- 
dous opportunities for the agency to improve its own operations, for the regulated 
community to improve its relationships with the public, the government, and the en- 
vironment, and for the public to be assured that we are upholding our responsibil- 
ities for protecting public health and environment. Ultimately, this flexible regu- 
latory approach enables the agency to be more proactive and strategic in response 
to compliance problems. 

However, it is important to emphasize that the key to the success of these compli- 
ance programs is having a strong enforcement program as a base. This base pro- 
vides a real incentive for companies to participate in these compliance assistance 
programs, because it helps assure them that they will not be put at a disadvantage 
to those who ignore their environmental obligations. Further, it assures the public 
that special deals are not being cut and that the regulated community remains be- 
holden to the law. 


IV. THE EPA-STATE PARTNERSHIP 

As stated earlier, effective environmental regulation requires a strong EPA-state 
partnership. Most Federal environmental statutes recognize the importance of this 
partnership by giving to authorized or approved States the primary responsibility 
for implementing and enforcing Federal programs. This framework provides States 
the opportunity to craft new and innovative solutions to address local health risks 
and environmental problems. But these statutes also recognize the necessity and 
importance of the Federal Government’s role and give EPA the authority and re- 
sponsibility to establish baseline national standards for public health and the envi- 
ronment and ensure that these standards are implemented and enforced fairly and 
consistently in all the States. 

Therefore, EPA works to ensure that citizens in all our States are afforded a base 
level of protection, leaving individual States free to establish and implement more 
stringent, but not less stringent, environmental standards. In addition, EPA takes 
enforcement action in cooperation with the States or on its own, when necessary, 
to prevent the creation of pollution “safe havens” in lax States, and to maintain a 
level playing field by protecting companies in States that comply with environ- 
mental requirements from being placed at an economic disadvantage to those com- 
panies in other States that do not. EPA’s approach to its State partners follows from 
these statutory principles as well as the principles of flexibility and accountability 
that guide its own regulatory programs. 

Flexibility with the States 

EPA is pursuing its policy of flexibility with the States through the National Envi- 
ronmental Performance Partnership System (NEPPS). Established by the Adminis- 
trator and State environmental program leaders in May 1995, the NEPPS provides 
a new process by which EPA and the States can work together to establish joint 
national and local environmental priorities and then integrate and focus resources 
to best address these priorities. These priorities will then be incorporated into our 
Performance Partnership Agreements (PPA) and Performance Partnership Grants 
(PPGs) with the States. OECA is working with the regions and the States to incor- 
porate enforcement and compliance assurance priorities into these agreements. In 
addition, EPA and the Environmental Council of States (ECOS) have recently 
formed a work group to help facilitate these efforts and address major enforcement 
issues between EPA and States. The first meeting of this work group, chaired by 
Mark Coleman, Executive Director of the Oklahoma Department of Environmental 
Quality, and myself, was held on May 23 in Arlington, Virginia. 

As part of the NEPPS process, EPA and ECOS have been working to develop pro- 
posed core performance measures for State enforcement and compliance assurance 
programs. These measures would be used to monitor the performance of enforce- 
ment actions to deter noncompliance and the performance compliance assistance 
and incentive policies. The proposed measures utilize both output measures and out- 
come measures to track the performance of State enforcement and compliance as- 
surance programs. EPA believes the proposed measures will ensure accountability 
to the pubic and allow EPA and the States to begin measuring the effectiveness of 
alternative approaches to compliance. EPA is continuing to work with ECOS to put 
these measures in place for the fiscal year 1998 cycle of PPAs. 

The next step in this NEPPS process is to reduce the reporting burden placed on 
States. To meet this goal, EPA and ECOS are developing a set of principles for data 
reporting. These principles will be used to evaluate the need for current and future 
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reporting requirements and eliminate obsolete and unnecessary reporting require- 
ments, while maintaining or strengthening the data reporting requirements nec- 
essary to evaluate compliance trends nationwide. EPA and EGOS are examining ef- 
forts underway in several Regions to reduce reporting and will ask them to examine 
some of the reporting requirements they suspect are not necessary. 

The Necessity of Strong State Enforcement Programs 

Just as EPA is committed to maintaining a strong Federal enforcement program, 
we expect States to have strong enforcement programs. Strong State enforcement 
programs are essential to ensure environmental protection nationwide; further, pol- 
lution does not recognize State boundaries and many major companies are no longer 
regional, hut national in scope and operation. 

As I said earlier, there has heen a lot of attention focused recently on the EPA- 
state relationship. In particular, there has heen some controversy surrounding the 
impact of State audit laws on authorized programs and EPA’s national response to 
the Inspector General report in Pennsylvania. EPA’s response to these issues is con- 
sistent with the general views I have just expressed. This means that while the 
agency is working with the States to promote compliance and increase the flexibility 
in the implementation of their authorized programs, EPA still expects States to hold 
violators in their jurisdictions accountable by maintaining and utilizing an adequate 
enforcement program. 

Impact of State Audit Privilege and Immunity Laws on State Enforcement Authority 

Regarding State audit laws, we recognize that States may find different ways to 
encourage companies to voluntarily discover, disclose, and correct environmental 
violations. But, at the same time, we are concerned that some of the approaches 
being taken actually can allow polluters to keep secret from the public critical infor- 
mation about potential threats to health and the environment, and can obstruct the 
ability of the States and the public to hold the regulated community accountable for 
violating environmental requirements. 

Let me be clear that we have two distinct issues regarding State audit laws — one 
of policy and one of law. On the policy level, we oppose all State audit privilege and 
immunity laws in any form. Both EPA and DOJ have repeatedly testified before 
Congress and State legislatures that audit privileges make it more difficult to en- 
force the nation’s environmental laws by making it easier to shield evidence of 
wrongdoing. A privilege law invites defendants to claim many types of evidence rel- 
evant to a violation as privileged, including sampling data and information concern- 
ing the cause of and possible environmental contamination resulting from a viola- 
tion. A privilege could, consequently, breed litigation and waste government re- 
sources as both parties struggle to determine what materials fell within the pro- 
tected scope of the audit. Furthermore, a 1995 study by Price Waterhouse of 369 
businesses entitled The Voluntary Environmental Audit Survey of U.S. Business in- 
dicated that a privilege is not needed to encourage voluntary compliance. 

Ultimately, an audit privilege invites secrecy and breeds distrust with the commu- 
nity thereby undermining the kind of openness that builds trust between regulators, 
the regulated community, and the public necessary for the regulated community to 
be able to effectively police itself. We also oppose blanket immunities as a matter 
of policy, because, among other things, they can eliminate the important deterrent 
effect of penalties and result in disparate treatment of companies in States with dif- 
ferent immunity laws. 

The second issue we have with these audit laws is legal. Under Federal law, EPA 
has to ensure that the States retain certain minimum enforcement authorities re- 
quired by Federal law for program approval, delegation, and authorization. More 
specifically, EPA must assure that a State audit immunity law does not deprive a 
State of its authority to obtain injunctive relief and civil and criminal penalties for 
any violation of program requirements. In determining whether these requirements 
are met, EPA is particularly concerned with whether a State has the authority to: 
(1) obtain immediate and complete injunctive relief; (2) recover civil penalties for 
significant economic benefit, repeat violations and violations of judicial or adminis- 
trative orders, serious harm, and activities that may present an imminent and sub- 
stantial endangerment; and (3) obtain criminal fines and sanctions for willful and 
knowing violations of Federal law. 

Under Federal law, a State must also have the ability to get information needed 
to identify noncompliance or criminal conduct and ensure correction of violations. 
Further, it appears that a State privilege law that restricts the public’s legal right 
to information regarding a facility’s compliance with environmental requirements or 
sanctions “whistleblowers” for divulging information about a company’s noncompli- 
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ance runs afoul of minimum Federal requirements. Thus EPA must evaluate State 
audit laws in light of these Federal requirements. 

Federal law also authorizes citizens to petition the agency to review or withdraw 
State programs on the grounds that States lack the enforcement authority necessary 
to carry out Federal programs. Recently, citizen groups in the States of Idaho, 
Michigan, Texas, Colorado, and Ohio have filed these types of petitions. EPA and 
its regional offices are working with the States and these citizen groups to resolve 
the agency’s legal concerns with particular provisions of State audit laws. EPA has 
also established a task force of senior representatives from EPA headquarters and 
regional offices and the DOJ to ensure national consistency in EPA’s response to 
these matters. So far, EPA has worked cooperatively with several States, including 
Utah, New Jersey, and Texas to make sure that their audit laws do not present an 
obstacle to program approval. 

EPA’s Self-Disclosure Policy — Encouraging Audits Without Secrecy and Blanket Im- 
munities 

Although EPA has clearly and consistently opposed State audit privilege and 
broad immunity laws, the agency wants to encourage companies to self-monitor, 
self-disclose, and correct violations. Therefore, in 1996, EPA issued its own Incen- 
tives for Seif-Policing: Discovery, Disclosure, and Correction and Prevention of Vio- 
lations (60 Federal Register 66706). This policy was a result of an intensive, 18 
month public process designed to find the best way to encourage companies to police 
themselves while preserving fair and effective enforcement and the public’s right- 
to-know. The policy reflects thorough review and thoughtful suggestions from DOJ, 
State attorneys general and local prosecutors, State environmental agencies, the 
regulated community, and public interest organizations. 

The policy encourages companies to police themselves by eliminating punitive, 
gravity-based penalties for violations that are discovered through an environmental 
audit. EPA will also not recommend criminal prosecution for those companies that 
disclose violations discovered through an audit, so long as the violations do not sug- 
gest high-level corporate involvement or a prevalent management practice to conceal 
or condone violations. The policy carefully balances these incentives with conditions 
and exceptions to protect public health and the environment and the community’s 
right to know. In addition to prompt disclosure and correction, the policy requires 
that companies prevent recurrence of the violation and remedy any environmental 
damage. Repeat violations or those that present an imminent or substantial threat 
to public health or the environment or result in serious harm are excluded from the 
policy. As a condition of penalty mitigation, EPA may require that a description of 
a company’s due diligence efforts be made publicly available. 

Many companies have begun to avail themselves of the benefits provided by EPA’s 
policy. Thus far, more than 120 companies have disclosed and corrected violations 
at more than 4(30 facilities under the policy. EPA has settled matters with nearly 
half of these companies, waiving penalties in most cases. In addition, several States, 
including Florida, California, and Pennsylvania, have fashioned State audit policies 
patterned on EPA’s policy, thus reducing confusion in the regulated community in 
those States about the effect of voluntary audits. 

Concerns With Federal Overfding 

There has been some concern expressed by some States that EPA is preparing to 
“overfile” against companies in States that have objectionable audit laws. Federal 
overfiling is the initiation of a Federal enforcement action, either administrative or 
civil, following a State enforcement action. Federal overfiling is in addition to, not 
in replacement of, a State enforcement action for the same violation at the same 
facility. Let me be clear that EPA has not and will not arbitrarily target companies 
in States with audit privilege and immunity laws. However, EPA will continue to 
exercise its normal Federal oversight responsibility and retain the right to bring 
independent enforcement actions in specific circumstances against regulated entities 
that violate environmental requirements in States where the agency believes that 
the State has failed to take timely and appropriate enforcement action. 

Rather than overfile, the agency prefers to work with the States to determine who 
should take the necessary enforcement action. In the rare instance that the agency 
does overfile in a State, it does so to protect the public health or the environment 
or to maintain a level economic playing field for the regulated community within 
and among the States, and we make sure to provide a State notice prior to filing 
our own enforcement action. 

Statistics show that overfiling is in fact a rare event. As reported by a state-by- 
state survey conducted by ECOS, the agency overfiled on about 30 cases or 0.3 per- 
cent of all Federal enforcement action during fiscal years 1992 through 1994. During 
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fiscal years 1994 and 1995, the agency overfiled on a total of 18 cases or about 0.1 
percent of State enforcement cases. From October 1995 through September 1996, 
there ■was a total of four overfiling cases. It is important to note that none of these 
cases were filed as a result of the impact of State audit laws on the adequacy of 
the particular State enforcement actions. 

EPA’s National Response to the Inspector General Report in Pennsylvania 

Enforcement accountability involves not only retaining the legal authority and ca- 
pacity to take enforcement action but also having the commitment to take enforce- 
ment action when appropriate. I was therefore very concerned by the findings of a 
report issued by EPA’s Inspector General (IG) in February 1997. At the request of 
EPA’s Region III office, the IG reviewed the Pennsylvania Department of Environ- 
mental Protection’s (PDEP) program under the Clean Air Act (CAA). The region 
called for the audit, because it was concerned that the State was not reporting sig- 
nificant violators to the region, despite ongoing discussions between the region and 
the State. This was not only hampering the region’s oversight responsibility, but 
was also a violation of the terms of EPA’s CAA grant to the State. Therefore, the 
purpose of the audit was to get an independent determination from the IG about 
whether the PDEP was in fact identifying significant violators of the CAA in accord- 
ance with Federal policy, and reporting these violators to EPA. The report found, 
among other things, that the PDEP had failed to report significant violators to EPA 
or take appropriate enforcement action in every case to bring violating facilities into 
compliance. 

In response to this report. Region III is assessing the current compliance data of 
the unreported significant violators identified by the IG and working closely with 
Pennsylvania to initiate appropriate enforcement responses as necessary. The Re- 
gion is also conducting a multimedia evaluation of the State’s environmental en- 
forcement program and is posing the matters raised in the IG report as threshold 
issues that must be addressed before PPA discussions can proceed. In addition, I 
asked my staff to perform an initial review of our data bases to determine if the 
problems in Pennsylvania regarding the reporting of significant violators exist else- 
where. This initial screening strongly suggested the potential for problems in other 
States. 

Therefore, the Regions and, independently, the IG are working to determine the 
level of reporting and enforcement activity in other States under the CAA as well 
as other programs. The review will explore the full range of potential verification 
approaches, including oversight inspections. State file/data audits, statistical sam- 
pling of the regulated community, and concentrated multi-statute reviews of State 
environmental compliance and enforcement programs. Each region has also con- 
tacted their respective States to discuss the problem revealed by the IG report and 
will work closely with them to ensure that the problem is not widespread. 

I want to emphasize that EPA’s review will be thorough and fair; we are not 
jumping to any conclusions in our review process. Where our review shows that 
States are meeting their obligations, we will let them know. Where we believe that 
problems exist, we will work with those States to identify the reasons and correct 
them. Timely and accurate information reporting by the States is critical for EPA 
and State enforcement and cooperation. The agency depends substantially on infor- 
mation from the States to maintain our data bases, take independent enforcement 
action as necessary, and develop national enforcement policies and strategies. In re- 
turn, EPA provides technical and legal support to States in their enforcement ac- 
tions and often takes joint enforcement actions with States for large, complex, and 
multi-state cases. 


V. CONCLUSION 

Since joining EPA, I have emphasized that we will not run an “either/or” enforce- 
ment program. Only a combination of approaches involving tough enforcement ac- 
tions to ensure compliance, and innovative programs to promote compliance, will be 
effective to protect public health and the environment. Therefore, we will continue 
to build upon our balanced enforcement and compliance assurance program adher- 
ing to the principle that strong enforcement is the central and indispensable ele- 
ment of our efforts to ensure and promote compliance. 

We will take this same approach in our relationship with our State partners and 
continue to work with them and others to find new ways to promote compliance and 
innovation, improve coordination, and lower costs. But, at the same time, we will 
work to ensure that States are maintaining and utilizing rigorous, effective enforce- 
ment programs. 

Thank you again for the opportunity to testify before your committee. I would be 
happy to answer any questions you may have. 
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Senate Environment and Public Worka Committee 
Oversight Hearing on Federal/State Enforcement 
Responses to Senator Reid 

Ql. How does the EPA spend its enforcement dollars and encourage state criminal 
enforcement training? 

A. EPA’s OflSce of Criminal Enforcement, Forensics and Training (OCEFT) devotes 

significant resources to the training of State and local law enfincement and regulatory 
personnel firom States and cities across the country. 

During Fiscal Year 1996. OCEFT personnel provided training to a variety of audiences, 
including local, county. State and federal law enforcement and regulatory agencies. 
OCEFT assisted in the development of a new Federal Law Enforcement Training Center 
(FUTC) training program for local, county. State and federal law enforcement ofiBcers 
entitled “Advanced Environmental Investigative Operations Tr ainin g Program.” OCEFT 
assisted in the delivery of three (3) “Advanced Em^onmental Crimes Training Program” 
courses in Fiscal Year 1996 which graduated a total of 90 local, county and State law 
enforcement and regulatory personneL OCEFT also assisted in the delivery of two (2) 
“Environmental Crimes Police Academy Instructor Training Program” courses which were 
attended by 60 police academy instructors fi-om throughout the United States, and which 
received tremendous praise fiom the law enforcement community. 

Recognizing the critical importance of cooperation with Sute and local law enforcement 
agencies, OCEFT special agents now participate in more than 90 errvironmental crimes 
taskforces nationwide with federal. State and local law enforcement agencies to share 
information, establish local priorities, and pursue c riminal environmental violations. These 
taskfirrees foster sate and local capacity building and have proven very effective in 
identifying and dealing with crimirral cases at both the federal and State levels. Since 
1992, EPA has participated in 644 joint criminal investigationswith State and local law 
enforcement persoimel 

Q2.a. Your testimony suggests that the vast majority of enforcement actions are initiated 
by states. Yet, we have several state witnesses today whose testimony suggests EPA 
is overfil^g constantly. Can you explain this? 

A. The Sutes have close to 10,000 enforcement actions. The EPA in FY 1996 had only 4 
overfiles. 

Q2.b. Further, what have you done during your tenure as AA to improve relationships 
between EPA and your state and local government partners? 

A. As Assistant Administrator, I initiated a work group with State envirmunemal 
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commissioners. State Attorney Generals, the Department of Justice, tiibal representatives, 
and senior OECA managers to discuss important environmental enforcement issues. This 
group, called the Senior Environmental Enforcement and Compliance Forum (or the 
“Forum”), meets about four times a year and has proven highly effective in fostering good 
relations with our partners r^o are implementing enforcement and conrpliance programs 
in States. More recently, I am working with a new work group of State environmental 
commissioners and EPA Regional Administrators to discuss ^ecific enforcement and 
compliance issues. This new group holds promise for creating a constructive dialogue 
between EPA and States on these issues. 


Q3. Small businesses are an important part of the economy in my home state of Nevada. 
Could you spend several minutes discussing the Agency’s compliance programs for 
small businesses. 

A. EPA has established several compliance programs, policies, and tools which provide 
valuable assistance to small businesses subject to environmental regulations. 

COMPLIANCE ASSISTANCE CENTERS 

EPA has joined with industry and State environmental experts to create national 
Compliance Assistance Centers that provide multi-media and sector-specific compliance 
information to the regulated community, including smnll entities, on how to comply with 
environmental requirements. So for, compliance assistance centers have been established 
in several industry sector.^ which contain a large percentage of small businesses: printing, 
metal finishing, automotp- e services and repair, and agriculture. The Agency is currently 
developing new centers for four additional sectors: printed wiring board, small chemical 
manufitcturers, local governments, and tran^ortation. 


EPA has developed a program for responding to small business inquiries about conqtliance 
with statutes and regulations within the agency’s jurisdiction. This program is required to 
be established by Section 2 13 of the Smafi Business Regulatory Enforcement Fairness Act 
of 1996. (SBREFA). EPA uses as the core of its implementation efforts the Agency’s 
existing Small Business Ombud sman (SBO) Office. The SBO serves as the small entity 
coimnunity’s gateway to the Agency, and while that office hself does not always re^ond 
to foct-^edfic inquiries, it he^s route such inquiries to the appropriate Agency technical 
experts for response. It provides information about regulations and rulemakings to small 
businesses across the country through various means, including meetings, conference calls 
and a toll-fiee hotline. For small business questions which concern the applicability and 
terms of EPA regulations and statutes, the SBO works with technical experts in each of 
EPA’s program offices (i.e., the Offices of Solid Waste, Water, Air and Radiation, 
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Pesticides and Toxic Substances and the OfiSce of Enforcement and Compliance 
Assurance) to provide the needed information. The SBO has also established Small 
Business Liaisons in each of EPA’s regional ofSces to provide small businesses with a 
local option for obtaining compliance assistance information. In addition, we continue to 
eiqilore additional avenues for providing Agency assistance to regulated small entities and 
will be m a kin g a determination whether additional activities should be incoiporated into 

this progr am 


CAA 507 Program 

Under Section 507 of the Clean Air A*t, EPA has woiked with States to establish State- 
run programs for assisting small businesses to comply with clean air requirements under 
State and federal law. All 50 States now operate such programs, over half of which 
provide assistance for other media in addidoB to air. 

COMPLIANCE INCENTIVE POLICIES 

EPA has also developed several policies which provide for incentives for small businesses 
and communities to come into compliance with environmental requirements. EPA’s 
Policy on Compliance Incentives for Small Businesses (Small Business Policy) and a 
simil a r policy aimed at small communities provide for civil penalties to be reduced or 
waived for small entities which discover fost-time violations through on-she, government- 
supported conqrliance assistance programs or self-audits, where the entity promptly 
discloses and corrects the violation and meets certain other criteria. In a statement made 
on the Senate floor during congressional consideration of SBREFA, Senator Christopher 
Bond used EPA’s Small Business Policy as an example of the kind of policy Congress had 
in mind in developing the SBREFA Section 223 requirement. Vol 142 No. 46, 142 Cong 
Rec S 3242 (Friday, March 29, 1996). In addition to that policy, EPA has issued an 
audh policy entitled “Incentives for Self-Policing; Discovery, Disclosure, Correction and 
Prevention of Violations” which creates incentives for all entities, including small 
businesses, to voluntarily discover, disclose, correct and prevent violations of 
enviromnental regulations. 

COMPLIANCE ASSISTANCE TOOUS 

In addition to these programs and policies, EPA offers a range of coirqiliance assistance 
tools for use by small businesses. As required by SBREFA Section 212, EPA now 
prepares a compliance guide for every final rale that requires the preparation of a 
regulatory flexibility analysis. The compliance guide provides small businesses with a 
Plain English erqilanation of how to comply with the regulation. Even before SBREFA 
required the issuance of such guides, the Agency already was in the process of developing 
multi-media sector-specific guidance for several industrial sectors dominated by small 
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businesses. For example, for the dry cleaning industiy, EPA has prepared the following 
documents: ( 1) a Plain English and Plain Korean Guide for Perc Dry Cleaners, (2) a Multi- 
media Inspection Guidance Manual, (3) Compendium of Education Materials, (4) Generic 
Dry Cleaning Equipment Owner’s Manual, (5) Clean Air Act NESHAP Regulation 
Translations into Korean, French, Chinese, Vietnamese and Spanish; and (6) Sector 
Notebook Profile for the Dry Cleaning Industry. Another example is the printing sector, 
for which EPA recently issued Multimedia Compliance/Pollution Prevention Assessment 
Guidance for Lithographic Printing Facilities. Other tools currently available or under 
development include compliance guides and self-assessment manuals for the chemical 
manu&cturing, food processing, automobile service and repair, wood preserving, and 
sh^building industries. 

Q4. What are your goals for environmental enforcement? How do they differ fi-om the 
goals of your predecessor? 

A. EPA’s fimdamental enforcement goal is to ensure that all of our citizens are afforded 
protection from risks posed by noncompliance with environmental laws. The vital 
protections our laws afford the American people depend on regulated persons adhering to 
environmental requirements. The Agency is committed to working with our State 
partners to protea the health of the people of this nation, and the air, water, and land we 
share, by enforcing environmental Laws and regulations. 

The core of our efforts to assure compliance with environmental requirements is a 
vigorous enforcement program targaed towards significant enviromnental problems and 
non-compliance. A strorrg enforcement program achieves environmental protection and 
accountability by punishing wrongdoers, daeiring potential violators, bringing actual 
violators into compliance, rectifying damage to the environment, preventing the creation 
of pollution “safe havens” in lax States, and maintaining a ‘level playing field” by 
protecting companies that comply with environmental requirements fi'om being placed at 
an economic disadvantage relative to those that do not. At the same time, EPA is 
continuing to develop increasingty sophisticated and effective compliance incentives and 
assistance programs to promote industry compliance which minimize the need for lawsuits 
and penalties. Since the aedible threat of enforcement provides incentives to seek 
conqtliance assistance and daers noncompliant behavior, strong enforcement is an 
essential underpinning to the success of these new programs.’ 

Protecting the public and the environment from risks posed by violations of environmental 
requirements is, and has always been, basic to this Agency’s mission. The public’s 
expectation that the federal government will play a key role by promoting compliance and 
daeiring violations has been a consistent one fi'om Administration to Administration. 

Consistent with the President’s directive to reinvent environmental regulation, this 
Administration has emphasized promoting conqiliance assistance and incentives as a 
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con^lement to our tradidonal eoforcement activities and integrating both into a coherent 
and effective program We are working, consistent with the requirements of the 
Government Performance and Resuhs Act, to form new and more effective partnerships ‘ 
with the States, and improve how we measure the success of our activities and adjust our 
strategic planning and targeting in response to new information. These efforts are 
exemplified by ongoing programs and pohcies such as the Eirvironmental Leadership 
Program (ELP); Project XL; Compliance Assistance Centers; EPA’s audit, small business, 
and small communities enforcement policies; the Connnon Sense Initiative (CSI); the 
EPA/CMA Root Cause Analysis Pilot Project (fiict sheet attached); Case Conclusion Data 
Sheets (CCDSs) (sarrqile attached); Sector Notebooks (feet sheet attached); the National 
Environmental Performance Partnership System (NEPPS) (feet sheet attached); and the 
National Performance Measures Strategy (NPMS). The investments we are making in 
these projects and policies today will lead to a new generation of environmental protection 
as they produce better and more cost-effective environmental resuhs well into the 2 1st 
century. 

Q5. I received a letter from a constituent the other day that suggested that EPA and 
DOJ do not hold federal facilities to the same environmental standards as private 
enterprises, b thb true? 

A. The United States must meet the same environmental standards as those in the private 
sector. As President Clinton stated in his 1993 Earth Day ^eech, “[n]ow we are taking 
steps to defend our people and our environment and the environment of the world.... it is 
time that the United States government begins to live under the laws it makes for other 
people.... [we need to] make our government what it should be — a positive exanqrle for 
the rest of the country.” The Administration continnes to emphasize the importance of the 
United State’s commitment to environmental congrliance. For example, in FY 1996, EPA 
used its authority under the 1992 Federal Facility Compliance Act to ensure compliance at 
federal fecilities. The Act boosted enforcement capability by clearly establishing RCRA 
administrative penalty authority against federal fecilities, and putting it on par with EFA's 
authority against private companies and individuals. The Act authorizes EPA.to levy fines 
against another agency. During this time frame, EPA issued 12 RCRA 3008(a) orders 
seeking more than SI. 3 million in penalties. Historically, between October 1992 (passage 
of the Federal Facilrty Compliance Act) and December 1995, EPA issued 29 orders to 
Federal agencies assessing over $9 million in penalties. 

For your information, attached is corre^ondence from Administrator Browner to 
Congressman Dan Schaefer on a related issue. 
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Senate Environment and Public Works Committee 
Oversight Hearing on Federal/State Enforcement 
Responses to Senator Allard 

Ql. Define what overfiling is, both administratively and legally. 

A. All of the major environmental statutes that Congress has charged EPA with implementing 
give the federal government concurrent authority to enforce federal environmental law in 
States that have received authorization to implement and enforce such laws. Although the 
term “overfiling” is not defined in these statutes, in administering its enforcement program 
EPA uses the term to refer to the initiation of a federal enforcement action (civil judicial or 
administrative), following a State enforcement action involving the same violations and 
facility, to ensure that all violations of environmental law are appropriately addressed. In 
the rare instance that the Agency does overfile in a State, it occurs most often to ensure 
the adequacy of injunctive relief in correcting violations, protecting public health, 
mitigating environmental harm, and ensuring consistent environmental protection across 
the nation. Overfiling also may occur in order to ensure that penalties are adequate to 
deter future violations and remove a violator’s economic advantage over its law-abiding 
competitors, thereby maintaining a level playing field for the regulated community. Many 
oveifilings are done in agreement, or jointly, with the State. 

Q2. What are the guidelines for overfiling? Please forward to me those guidelines and 
indicate where they can be found. 

A. In making a determination as to whether to use federal enforcement authority to overfile, 
EPA will take into account a number of fiictors, including the need for adequate injunctive 
relief to correct violations, protecting public health, mitigating environmental harm, and 
ensuring consistent environmental protection. EPA also considers whether a State penalty 
recovers the economic benefit of nonconqiiiance gained by the violator, whether the 
State’s penalty refiects the seriousness of the violation, and the impact of the violations on 
the effectiveness of the national. State, or local enforcement program EPA also gives due 
consideration in making overfiling decisitmsto the State’s or local agency’s own penalty 
policies and the effectiveness of its overall oiforcement program in achieving deterrence. 
The policy documents that EPA uses in making a determination as to whether to file an 
enforcement action in a particular instance, include the 1986 Policy Framewca-k for 
Slate/EPA Enforcement Agreement and the 1993 Revision to the 1986 Revised Policy 
Frameworkfor State/EPA Enforcement Agreement. In addition to these two cross-media 
policies, our media-specific enforcement programs each have enforcement response 
policies that provide guidance as to what type of enforcement re^onse is timely and 
appropriate in their respective regulatory programs. Attached are copies of the policy 
documents cited above. 
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Q3. I’m aware that in Texaa there was a Qean Air Act overfOing involvmg Hoechst- 
Celanese. In this instance the Texas Air Control Board advised Hoechst-Celanese 
(HCC) that they were exempt from the benzene National Emissions Standards for 
Hazardous Air Pollutants (NESHAP) mle and in December 1984 wrote a letter to 
the Hoechst-Celanese to that effect and copied the Region VI Administrator of EPA 
of their ruling. 

On or abont 1995 EPA fUed a benzene CAA enforcement action against Hoechst- 
Celanese. 

My questions are as follows; 

A) Are the facts above accurate? 

B) If the facts are accurate how could HCC know it was in violation of the CAA? 

C) Why did it take so long for an overfiling to occur given that EPA had notice of 

. the written opinion of the TACB in December, 1984? 

D) Is it the opinion of EPA that tardiness in reacting to state action is beneficial to 

the state/federal relationship? 

E) Why was it appropriate to overfile against Hoechst-Celanese, and please include 

the guidelines EPA used when the decision was made to overfile? Who made 
this decision? 

A. DOJ will be responding to this question and coordinating this response with EPA. 

Q4. How many over filings had the EPA taken against companies, municipalities, or 
other entities based upon activities that were approved by states under delegated 
authority previous to 1993. 

A. The EPAhasno recordsofthenumber ofovetfiKngspriorto 1993. However, as reported 
by a State-by- State survey conducted by the Environmental Coimcil of States (ECOS), the 
States reported their assessment that the Agency overfiled on about 30 cases or ,3% of all 
federal enforcement actions during fiscal years 1992-1994. A copy of that survey is 
attached for your information. 

QS. In reply to Mr. Herman’s comment that , “out of 20,000 cases EPA has only 

overfiled in four” in fy ‘96, Patricia Bangert of the Colorado AG’s office replied that 
in Colorado alone there have been 3 over filings this year. Is that accurate, and if 
not why? If so please forward those cases to my office. 

A. In FY 1996, EPA overfiled in fijur cases. Provided below are explanations of the three 
referenced cases (attadied) from Colorado, all of v^ch were filed in FY 1997. The 
universe of potential oppoitmiities to overfile is probably closer to 10,000 *h»n 20,000 
cases per year. 
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Denver Radiator rSerc k ServicesV Denver. CO 
Violations: 

On January 3 1, 1997, EPA initiated an administrative enforcement action alleging 257 
counts of illegal storage, di^osal, and handling of hazardous waste over a 5-year period, 
including storing hazardous waste in open containers and a dumpster, Eiiling to label 
containers, failing to have a contingency plan, and contaminating soil with lead. 

Status/Timing of State Action: 

In 1994, the State ordered Denver Radiator to take steps to correct the problems. After 
pressure from EPA to finish the case. State regulators reached a final settlement with the 
coirgjany on January 30, 1997. The agreement resulted in penalties against Denver 
Radiator and supplemental environmental projects (SEPs) totaling $165,000 ($60,000 
cash penalty, $55,000 in SEPs, and $50,000 su^ended if in compliance with the order). 

Reasons for Overfile: 

On January 31, 1997, EPA filed an administrative enforcement action seeking $466,000 in 
penalties against Denver Radiator. EPA subsequently reviewed the State settlement and, 
while the penalty does recoup the economic benefit of noncompliance, the Agency does 
not believe that the gravity component of the penalty is sufficient to provide adequate 
deterrence against future violations. 

Conoco in CnnmiCTce City. CO 

Violations: 

In 1992 and 1995, the State discovered violations of the RCRA regulations governing 
recordkeeping, storage and personnel training. The 1995 inspection also revealed 
violations of a 1992 conqrliance order. 

Status/Timing of State Action: 

The Sute settled an action with Conoco on March 7, 1997, which included a $33,000 
administrative payment ($10,000 cash penalty, $23,000 for SEPs). The State sgrtiwnpnt 
resolves most of the 1992 violations that were subject to the 1992 compliance order and 
the 1995 violations found in the infection. 



171 


4 


Reasons for Oveifile: 

ERA’S administrative enforcement action, filed on March 18, 1997, proposed a penalty of 
$666,771 for 78 counts. The Agency beHeves that the State penalty is insufficient to even 
recoup the economic benefit Conoco gained through its noncomphance; EPA’s action 
also included counts alleging transponation-related, illegal storage, and illegal di^osal 
violations that were not included in the Sute's settlement. The State did receive notice of 
ERA'S concerns with the case before the State signed the settlement with Conoco. 

Rlatte Chemical 

Violations: 

Rlatte Chemical Company is a pesticide manufoctuier that is a wholly owned subsidiary of 
ConAgra. The violations at issue are numerous, including: &ilure to make a hazardous 
waste determination; fiiiliire to conduct waste analysis; storage of hazardous waste in 
unproper, leaking, and oyien containers; and storage of hazardous waste without a permit. 

Stams/Tuning of State Action 

The State of Colorado has instituted but never resolved a RCRA action for these 
violations. The State cooperated with ERA in developing the federal action. 

Justification for Federal Action: 

The case is a multimedia administrative enforcement action with 752 RCRA counts and 4 
EPCRA counts The proposed penalty for the RCRA violations is $1,200,895. The 
proposed penalty for the ERCRA violations is $20,000. ERA decided to take an action in 
this matter because the State of Colorado had no effective order m place and ERA had 
determined that the penalty proposed by the State was insufficient to deter this company 
fi'om fiiture violatioits. The State had informed Rlatte Chemical that the State’s proposed 
administiative penalty would be $398,850, and the State was considering settling the 
matter for $100,000 in cash and $95,000 in supplemental environmental projects (SERs). 

Q6. Is it true that ERA wrote state legislatures urging them not to pass environmental 
self-audit bills? If so please include a copy of one of those letters in your reply for 
the record. 

A. ERA has written letters to a number of State legislatures expressing EPA’s concerns 
with pending State audit privilege and/or penalty inununity legislation. In addition. 
Agency officials have in several instances testified in opposition to such State 
legislation. We are enclosing a letter from Nancy J. Marvel, Regional Counsel for 
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EPA Region K, to Rep. Herschelia Horton of the Arizona House of Representatives, 
dated March 20, 1996, and are also enclosing the written text of testimony given on 
June 14, 1995, by Bertram C. Frey, Deputy Regional Counsel for EPA Region V, 
before the Ohio Senate Energy, Natural Resources, and Environment Committee 
concerning that part of Ohio Senate Bill 138 dealing with environmental audit 
privileges and immunities. Arizona considered an audit law in 1995 and 1996, but 
ultimately shelved the proposal, while Ohio enacted an audit privilege and penalty 
immunity statute in December of 1996. 

Q7. Can you explain what'measures EPA uses to measure success of delegated 
environmental programs? 

A. EPA and the States have initiated the National Environmental Performance Partnership 
System (NEPPS) that is being implemented in 27 States to date in FY 1997. The 
system requires that States prepare a self-assessment of their environmental programs, 
then work with the EPA regional offices to negotiate performance partnership 
agreements. The agreements will emphasize joint priority-setting, differential oversight 
for delegated or authorized programs, public involvement, and increased use of 
environmental indicators along with program performance activity measures for State 
and EPA management evaluation purposes. As part of the NEPPS, OECA developed 
specific core program performance measures to evaluate State Performance Partnership 
Agreements negotiated between EPA Regional Offices and States. OECA believes that 
these measures match up very well with the objectives of the OECA strategic plan 
being developed for the Government Performance and Results Act. 

The core measures are a set of ten outcome and output measures. The outcome 
measures attempt to evaluate rates of compliance with environmental laws and 
regulations and the environmental benefits achieved from the use of enforcement tools 
(i.e., case settlements, injunctive relief, and Supplemental Environmental Projects). 
OECA believes that these are sound measures, but we ate committed to working with 
our stakeholders to improve them in the upcoming year. 

OECA will continue to use a series of output measures, such as the number of 
inspections and enforcement cases initialed and concluded, in the mix of core program 
performance measures. These measures are important in two ways. First, they allow 
us to evaluate the effectiveness of enforcement and compliance activities on 
enforcement presence, and the deterrence effect to non-compliance this creates. 

Second, they measure our performance in remming the most environmentally 
signifrcant violations to compliance in a timely manner, and ensures tha t these instances 
of non-compliance receive an appropriate enforcement response and remedy. We 
beUeve that these are strong measures of program performance and that they make a 
strong contribution to the accountability and effectiveness of enforcement and 
compliance resources required under the Government Performance and Results Act. 
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Q8. Would the Adminutration support a commission to study measures of success of 
euvironmental laws? 

A. Numerous organizatioiis have studied the success of environmental laws. The studies 
range from reports produced by the General Accounting 0£Sce (GAO), which generally 
focus on the EPA's implementation of environmental law, to reports produced by the 
National Academy of Public Administration (NAPA) which generally focus on 
organizational reforms within the EPA Studies from business interests that are directly 
affected by environmental regulations and reports &om academia which e xamin e 
envirorunental law, in general, are produced frequently. The reports, and 
recommendations contained within, are taken seriously by the EPA and we have devoted 
considerable effort in responding to reports when appropriate. The EPA values the 
independent advice that we receive from scholars, businesses, pubEc interest groups, 
governments, and other constituencies throughout the world. It is unclear whether a new 
commission would provide a benefit not otherwise available through the observations and 
constructive criticism that we receive on a regular basis. 

In addition to seeking external advice, the EPA is cormnitted to examining its own 
programs. The EPA has projects under development that wiU continue to inmrove the 
measures used to examine program effectiveness. The National Performance Measures 
Strategy (NPMS), is a stakeholder process designed to improve the EPA’s ability to 
statistically assess program effectiveness. Under the NPMS, the EPA has conducted two 
national meetings, and is holding a series of structured focus groups with members of the 
regulated community. State, local and tribal governments, and members of the pubHc to 
find out nhat measures are most valued. The findings from this process will be used to 
structure finure improvements in measuring program success. 

Secondly, the EPA is in the process of developing a five-year strategic plan National 
Enforcement and CompEance Assurance Plan (NECAP) that wiU set national priorities, 
and associated goals and measurement techniques. The plan has been coordinated with 
ongoing performance measurement efforts under the Government Performance and 
Results Act. When finalized, the strategic plan will estabUsh procedures for collecting 
measurement data for the EPA's programs. The plan will contain a strong focus on setting 
basefine measures in a series of areas that wfil be used to measure program effectiveness. 


(Note: Attachments submitted by EPA are retained in committee 
files.) 
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Senate Environment and Public Works Committee 
Oversight Hearing on FederaJ/State Enforcement 
Responses to Senator Baucus 

Ql. Please provide the Committee with additional information about the negotiations 
and status of state laws that may present obstacles to their maintaining delegated 
programs. 

A. De^ite our profound opposition to State environmental and audit privilege/immunity 

legislation in general, EPA is committed to working with the States to identify and resolve 
conceiM ^ audit privilege and immunity legislation and laws as they in^jaa the federal 
authorization of State programs. In furtherance of that goal, on February 14, 1997, 
EPA outlined the minimum enforcement authorities necessary for delegation of federal 
programs to States in a memorandum entitled, “Statement of Principles: Effect of State 
Audit Immunity/Privilege Laws on Enforcement Authority for Federal Programs,” a 
copy of which is attached for your information. Pursuant to that memorandum. 

Regions have been contacting States with audit laws to request Attorney General 
opinions regarding the effect of any audit privilege or immunity law on enforcement 
authority as discussed in these principles, and to discuss possible amendments to State 
audit laws to remove barriers to federal program delegation. 

Last year, EPA officials - including Administrator Carol Browner and Assistant 
Administrator Steven Herman - met with several State commissioners and 
representatives of the Environmental Council of States (ECOS) to hear their concerns 
about EPA’s approach to States with audit privilege and/or immunity laws. EPA 
continues to be willing to meet with States to discuss these issues and has provided 
copies of its Statement of Principles to the environmental commissioners and attorneys 
general of each State. 


Steve Herman, EPA s Assistant Administrator for the Office of Enforcement and 
Compliance Assurance, stated to the Senate Committee that the EPA has worked 
cooperatively with a number of States, including Utah, New Jersey, and Texas, to “make 
sure that their audit laws do not present an obstacle to program approval” Utah was the 
first State that worked with EPA to develop and enact legislation to amend its audit law. 
Utah ^^roached EPA late in 1996 to discuss possible amendments to its audit law to 
rOTove barriers to the Agency’s approval of a RCRA cluster in that State. The State 
discussed the issues with EPA Region Vlu and Headquarters over a period of weeks, 
and language was crafted that would ensure that the State maintained the miniimitn 
enforcement authorities necessary for the State to run the additional RCRA program 
elements. In particular, Utah decided to eliminate sanctions for whistle blowers, 
eliminate application of the privilege to criminal investigations and prosecutions, and to 
preserve the State’s authority to investigate possible violations of federally authorized 
environmental programs. In commenting on these changes, EPA made clear that it and 
the Department of Justice are still “deeply opposed” to environmental audit privileges 
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“in any fonn” and noted that EPA and DOJ had repeatedly testified before Congress 
and State legislatures that audit privileges “make it more difficult to enforce the 
nation’s environmental laws by making it easier to shield evidence of wrongdoing. “ It 
also noted that the federal government is not bound by State audit privileges in any 
enforcement proceeding brought by a federal agency under federal law. 

EPA has received petitions to withdraw (or disapprove) federal programs in five States 
with audit privilege and/or penalty immunity stamtes; Texas, Michigan, Idaho, 
Colorado and Ohio. With regard to Texas, in June of 1996, the Agency received a 
petition from the Environmental Defense Fund to withdraw the Underground Injection 
Control program. EPA and Texas officials engaged in several months of discussion 
concerning the issues raised in the petition. In March of 1997, Texas officials decided 
to seek amendment to the State’s audit privilege and immunity law to allow the State to 
retain minimsm enforcement authorities required for federal program delegation. The 
proposed amendments to Texas’ audit privilege and immuni ty law were adopted by the 
Texas legislature and signed into law by Governor Bush in May, 1997. 

EPA was petitioned in June of 1996, by a coalition of public interest groups in 
Michigan to revoke that State’s National Pollutant Discharge Elimination System 
(NPDES) and Prevention of Significant Deterioration (PSD) programs and to 
disapprove additional federal programs because of Michigan’s audit law. EPA has 
provided the State a detailed letter outlining its concerns and those of the petitioners. 
State officials have agreed to amendments to Michigan’s audit law, which, if enacted, 
will enable Michigan to obtain minimum enforcement authorities for purposes of 
federal program delegation. South Carolina, which has an audit privilege and penalty 
immunity stamte is also considering possible changes to its law to remove obstacles to 
federal program delegation. 

In 1995, New Jersey enacted a penalty immunity law providing a “grace period” 
during which a violator can correct certain “minor violations” before the State can 
issue a penalty. The State may designate a violation as “ mino r” only if: it is not the 
result of purposeful, knowing, reckless, or criminally negligent conduct; it “poses 
minimal risk to the public health, safety, and namral resources;” it does not “materially 
and substantially undermine or impair the goals of the regulatory program;” the 
violation is less than 12 months old; the violator is not a repeat violator or does not 
show a pattern of illegal conduct; and the violation “is capable of being corrected and 
compliance achieved” wi thin the period of time prescribed by the State. EPA 
expressed serious concerns about early drafts of the legislation, which was modified by 
the legislature prior to final enactment in a manner that accommodates EPA’s concerns. 
EPA has continuing reservations about State legislation that provides immuni ty from 
civil and criminal penalties without corresponding safeguards. 
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Q2. Has the EPA been able to reach agreement with any States regarding changes to 
State andit/privilege laws that would remove obstacles to program approval? 

A. As noted in the response to the previous question, after discussions with EPA, Utah 
and Texas have made changes to their State audit laws, and Michigan officials have 
agreed to amendments to that State’s audit law, tha t represent the minimum necessary 
to maintain delegated programs in those States. 

Q3. Please provide the Committee with details on the ARCO cleanups at Sand Springs 
and Vinita, Oklahoma. 

A In re^onse to this query, EPA is providing the foUowing response to a question posed by 
Senator Inhofe (R-OK) in a oversight Hearing on S,8., held on March 5, 1997, before the 
Senate Environment and Public Works Subcommittee on Superfimd, Waste Control and 
Risk Assessment, the Superfund Cleanup Acceleration Act of 1997: 


Comparison of ARCO Cleanups at Sand Springs and Vinita, OK 

3/11/97 


Background 

At the March 5, 1997 Senate Environment and PubHc Works Subcommittee on 
Superfund, Waste Control and Risk Assessment Oversight Hearing on S.8, the Superfimd 
Cleanup Acceleration Act of 1997, SeiL Inhofe used a comparison of ARCO’s cleanup 
costs and tune frames for two Oklahoma sites in his opening remarks. Sen. Inhofe’s 
statements included the following: 

Two former refinenes were purchased by the same company, ARCO. Both had 
similar wastes and similar remedies. And both needed to be cleaned up. The 
difference was that the state of Oklahoma took the lead for one, while the federal 
EPA managed the other. The difference was dramatic and underscores the inherent 
problem of directing a local cleanup process from Washington, D C. The EPA site 
to^ eight years longer and S37 milli on more. Spedfrcally, the state site was a 
refinery located in Vinita, Oklahoma Remediation began in 1 989, took less than 
three years and only cost six million doUars. The federal site was a refinery located 
in Sand Springs, Oklahoma Remediation began, Mr. Chaitman, remediation began 
in 1985, and it was finished in 1 1 years, in 1996 - just finished - at a cost of $43 
milhon. Brrth remedies invr^ved the solidification and on-site landfilling of 
petroleum and refinery add sludges. 


Site Compari.son 

While both of these sites are former Sinclair refineries, several differences exist which 
prevent a credible direct coinparison of cleanup costs and time frames between the two 
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sites. The Sand Springs site was judged much more of a threat to public health and the 
environment and was listed on the NPL. The Vinita site was evaluated by EPA and 
referred to the State for action because it presented little health risk. Key differences 
include the following: 

Volume of Waste Cleaned Up - The Sand Springs cleanup addressed nearly three-and- 
one-half times the volume of waste at Vinita. 

Complexity of Wastes - .After closing as a refinery, the Sand Springs site was used by 
several other industries, including a chemical recycler, resulting in a significant degree of 
cont amin ation fi-om chlorinated solvents and other chlorinated hydrocarbons at the she. As 
a result, 5000 cubic yards of Sand Springs waste had to be shipped off-she to a 
co mm ercial hazardous waste incinerator. In contrast, the Vinha she contained refinery 
wastes only, which are much less expensive to remediate than chlorinated wastes. 

Proximity to Population - The Sand Springs she is located in a populated area, adjacent 
to businesses, near to residences, and adjacent to the Arkansas River, which is heavily 
used for recreational pui) uses. Approximately 300 people work on, or adjacent to, the 
site. There are four schools, a hosphal, an orphanage, and numerous restaurants whhin a 
mile of the Sand Springs site. The Vinha she is in a relativety remote area, nearly two 
miles firom the town of Vinha. 

Ground Water Use - Ground water is used within one-half mile of the Sand Springs she. 
There are no water wells within four miles of the Vinha she. 

Air Emissions Safeguai ds - Due to the proximity of population and the chemicai 
composition of the wastes , there was a major concern with controlling ah emissions at 
Sand Springs. For example, there was a documented incident which indicated the 
presence of hydrofluoric acid gases within the sludge phs. Prior to EPA involvement, 
earthwork activities by tlie Chy of Sand Springs to construct a stormwater retention basin 
adjacent to the sludge pits caused a significant release of gases which requhed the 
hosphaUzation of worke: s and the evacuation of nearby businesses. Due to this potential 
for an off she release of ah contaminants, EPA took extra precautions to protect the 
health and welfire of surrounding businesses and residents, including the Sand Springs 
Home fi>r Orphans. EPA requhed extreme care to be taken during excavation activities, 
inchiding emission controls and extensive ah monhoring. Although expensive and time 
consuming, these protective measures were necessary to ensure the safety of the 
community. The more remote Vinha she, without the conqilications posed by chemical 
plant wastes, did not requhe this degree of protection . 

Priority of Site - Due to the types of waste present, the proximity to population, and the 
sensitivity of ground water, the Sand Springs she ranked for NPL listing under the HRS, 
while the Vinha she fell far short. 
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Ftotectiveness of Disposal Cell - The Sand Springs site used a RCKA-caliber vault for 
disposal of the stabilized waste, whereas a single clay-lined cell was used at Vinita. 

Design Costs - Due to uncertainties as to whether the stabilization process would work 
effectively on the Sand Springs wastes within allowable air emission levels, ARCO 
proceeded with design of an incineration system so that they would have a fall-back 
treatment technology ready in case the stabilization did not work. This added significantly 
to ARCO’s design costs at sand Springs but was not a &ctor at Vinita. Furthermore, 
ARCO was able to utilize its extensive (and costly) initial stabilization process studies 
from Sand Springs to shortcut the design process at Vinita. 

The following matrix conqiares some characteristics of the two sites: 


Factor 

Vinita 

Sand Springs 

Size of site 

177 acres 

200 acres 

Volume of waste 

62,000 cu yds 

213,000 cu yds 

Volume of 

Chlorinated 

Hydrocarbons 

0 

5,000 cu yds 

Population within 4 
miles 

6,582 

15,000 

Distance to nearest 
water well 

>4 miles 

<1/2 mile 

HRS Score 

0.94 (prescore) 

28.86 

Dnims of hazardous 
materials removed 

0 

( 

400 


Sand Springs Touted as Ahead of Schedule and Under Budget 

The Sand Springs remediation (construction) actually began in 1992 (not 198S) and took 
four years to complete. At an August 29, 1995, ribbon-cutting to celebrate conqiletioh of 
construction, ARCO stated that the remedy had been completed one year ahead of the 
Consent Decree schedule and $10 million under budget. 
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Impact nf Administrative Refonns 

In addition to the differences above, it must also be pointed out that the Sand Springs 
cleanup was conducted prior to the Superfimd Administiative reforms. A much better 
exanqtle of how EPA is currently addressing the cleaniq) of abandoned refineries is the 
Fourth Street site in Oklahoma City. The Fourth Street site utilized on-site 
stabilization/soiidification, neutralization, and off-site disposal as the remedy. The waste 
at the site was an acidic sludge containing high levels of lead. The remediation of 
approximately 43,000 cubic yards of shidge was completed on schedule, under budget, 
and with no lost time due to accidents, at a total cost of just under SS miUion. The volume 
and type of waste addressed make Fourth Street a much more credible point of 
comparison to the Vinha she, even though Fourth Street is in a much more populated 
area. 

Q4. Without violating the Department of Justice’s Pending Matter Policy that EPA 
follows in order to preserve the rights of any parties that may be subject to an 
enforcement action brought by the United States Government, please provide the 
Committee with public information on the facts of the case against Harmon 
Industries, Inc. that would respond to the assertions contained in Mr. Harmon’s 
testimony. 

A. Harmon’s niegai actions not only resuhed in violations, but they also caused both ground 
water and soil contaminatioiL The State of Missouri had prior notice of the Agency’s 
administrative complaint before the State had resolved the matter with Harmon. This case 
was litigated before a fetVral Administrative Law Judge (AU), who determined that 
Harmon had violated several important RCRA statutory and regulatory provisions and 
assessed a $586,000 penalty, the largest such administrative penalty assessed by an ALJ. 
On appeal, the Environmental Appeals Board upheld the ALI’s decision. A more detailed 
discussion is provided below. 

• State’s Enforcement Response — In this case, which Hannon has failed to 
mak e clear, the Sl ate, as of September 1991, did not initiate an 
enforcement action in accordance with EPA’s RCRA Enforcement 
Re^onse Policy. Additionally, EPA filed its administrative complaint in 
S^ember 1991, which was approximately 18 months prior to the filing of 
the State-court consent decree in March 1993. 

• EPA Voiced Concern about State’s Approach ~ Contrary to Harmon’s 
assertion that “EPA has never contended that MDNR’s actions were 
inconsistent with RCRA requirements or otherwise inappropriate” 

(Harmon Testimony, p. 4), as noted by the Administrative Law Judge 
(AU) and the Enviromnental Appeals Board (EAB) in their administrative 
decisions, EPA notified MDNR in May and October 1990, that it: (1) 
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considered Harmon a high priority violator, (2) e?q>ected MDNR to 
expedite its enforcement of Haimon*s violations, inchtding the assessment 
of penalties, and (3) stated that if MDNR did not initiate an enforcement 
action within 30 days, EPA would consider taking an action. (Letter from 
Michael Sanderson (EPA) to Nicholas DiPasquale (MDNR) (May 29, 

1990), and Letter from David Wagoner to David Schorr (Director, 

Division of Environmental Quality, MDNR) (October, 1990). 

• Prior Notice to State - Counter to Hannon’s belief that ‘‘EPA at no time 
sought to intervene” (Hannon Testimony, p. 3), EPA notified MDNR on 
September 24, 199 1, that the EPA was going to file an enforcement action 
against Hannon Electronics. Additionally, the week foUowing that 
September 24, 199 1 telephone call, MDNR and EPA managers and staff 
had several conversations during wdilch time MDNR had an opportunhy to 
convey any comments to EPA concerning EPA’s plan to fie against 
Harmon. In fact, on September 30, 1991, David Schon (MDNR), 
concurred with the proposed EPA enforcement action. ( See Affidavit of 
David Schorr.) 

• Liability Insurance -- Harmon asserts that “EPA presented no evidence 
that disputed Hannon’s testimony that it was unable to obtain liability 
insurance required by RCRA” (Harmon Testimony, p. 7). Harmon fails 
to acknowledge, as determined by the ALT during the administrative 
hearing, that Harmon did not first inquire into obtaining the required 
insurance coverage for the facility until sometime in 1991 (Initial Decision, 
p. 17), which is at least 13 months (November 1989) after the initial 
discovery of the noncompliance. 

Q5. Please provide the Committee with additional information regarding what EPA is 
doing to measure the effectiveness of its enforcement and compliance program. 

A. EPA is in the process of developing new measures of success to augment the measures 
that have been traditionally used. Traditional measures exarmne trends regarding 
infection patterns, conq>liance and significant non-compliance, enforcement actions 
taken, and penalties assessed. Many of these measures are contained within EPA’s annual 
Enforcement Accomplislmients Report. The new strategies under development focus on 
examining the environmental benefits derived from enforcement and compliance activities, 
and measures that examine the inqiact of coo^Iiance assistance programs. Additionally, 
EPA is designing a sezies of baseline reports and statistics that will set benchmarks in areas 
such as compliance trends within industrial sector categories. These benchmarks will 
allow trend anafysis that will be used as part of EPA’s overall effectiveness measures. 

EPA has already re-designed its Enforcement Docket data system to accommodate 
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mfn mwtmn regarding the environmental beiefits attributable to individual enforcement 
cases. Specifically, for federal enforcement actions, EPA now congiletes a Case 
Conchisian Sheet that records infoimation relating to the oivironmental benefits of any 
injunctive lehef obtained as well as infonnation on Supplemental Environmental Projects 
undertaken by defendants. A copy of a sample of an EPA Case Conclusion Sheet is 
attadied. When aggregated, this information provides program effectiveness measures 
regarding the environmental benefits of the enforcement program. EPA has also 
developed procedures for tracking disclosures by companies seeking to avail themselves of 
redact penalties under EPA’s audit policy, and the compliance status and pollutant 
release records of industrial sectors. Setting baselines for industrial sectors will allow 
EPA to examine the enforcement and compliance impact of programs and initiatives that 
are tailored to individual sectors. In addition, EPA tracks the extent to which companies 
discover, disclose, conecr and prevent violations under EPA’s audit policy entitled, 
“Incentives for Self-Policing: EKscovety, Disclosure, Correction and Prevention of 
Violations”. 

EPA has two projects unaer development that will continue to improve the measures used 
to examine program efieciiveness. The first effort, the National Perforinance Measures 
Strategy (NPMS), is a stakeholder process designed to improve EPA’s ability to 
statistically assess program effectiveness. Under the NPMS, EPA has conducted two 
national meetings, and is holding a series of structured focus groups with members of the 
regulated community. State, local and tribal governments, and members of the public to 
find out what measures are most valued. An outcome of these meetings will be a report in 
FY 97 on the findings of the NPMS dialogue on enhanced performance measures. The 
findings fiom this proces.s will be used to structure fiiture improvements in measuring 
program success. 

In addition, EPA is in the process of developing a five-year strategic plan, the National 
Enforcement and Compliance Assurance Plan (NECAP), that will set national priorities, 
and associated goals and measurement techniques. The plan has been coordinated with 
ongoing performance measurement efforts under the Government Performance and 
Results Act (GPRA). When finalized, the strategic plan will establish procedures for 
collecting measurement data for EPA programs. The plan will contain a strong focus on 
setting baseline measures in a series of areas that will be used to measme program 
effectiveness. 

Q6. In her testimony, Patricia Bangert, Director of Legal Policy for the Colorado 

Attorney General’s Office, made several statement regarding EPA’s action under 
the Resource Conservation Recovery Act against the Colorado School of Mines. 
Please describe the status of that action. 

A. In December 1993, following unsuccessful negotiations to eater an Administiative Order 
on Consent (AOC), EPA issued a Unilateral Administrative Order (UAO) to 13 potentially 



182 


9 

re^onable parties (PRPs) to conduct a removal action at the Colorado School of Mines 
Research Inkitute (CSMR!) site. Virtually all of the work was perfinmed by one of the 
PRPs, the Colorado School of Mines (CSM), which is the entity that owns the site. The 
work involved removing contaminated soils that EPA had stoc^iled on the site. 

In June 1996, CSM staff knowingly perforated the clay finer that had underlain the 
stoclqriled soils in order to install a below ground sprinkler ^em for a planned softball 
field. EPA asked CSM to stop the installation, and CSM staffrefiised to stop. EPA then 

contacted CSM’s attorney, after which CSM agreed to stop the installation. 

The clay finer had been the subject of previous discussions between EPA and CSM. EPA 
had not fiilly sampled and characterized the soil underlying the finer before the liner was 
installed. The history of the CSMRl site indicated that radioactive material was likely 
disposed of in the soil underneath the finer. The site possessed a radioactive materials 
license, and radioactive materials had been worked with on the she. 

The finer served two purposes: as a liner and a cap. As a finer, h prevented contaminants 
fi-om the previously existing waste pile fi-om leaching into the ground. As a cap, h 
prevented migration of potentially radioactive materials from the ground up to the surfice, 
which could thereby be spread into the environment through sur&ce water runoff or wind 
erosion. More specifically, ft prevented the release of potentially radioactive materials into 
Clear Creek and the surrounding city of Golden, Colorado. 

The UAO intended and contained language requiring the PRPs to conduct an investigation 
of the soils below the liner if the finer was to be removed. The PRPs’ workplan did not 
provide for an investigation and instead indicated that if the finer was not contaminated, ft 
would not be removed. EPA informed the State in February 1996, that if the integrity of 
the liner could be maintained, EPA would not require a sub-liner investigation. A sub- 

finer investigation was to be required only ifthe liner did not remain in place. The 

rationale was the liner acted as a cap for the uncharacterized sol If the finer was 
removed, the cap was removed, and uncharacterized soils containing radioactive 
contamiuation would be erqtosed to the environment. In ^ite of this, CSM broke through 
and removed portions of the finer, thereby destroying its integrity, while grading the area 
and installing a ^rinkler ^em for a plamed softball field. 

CSM miti a lly admitted to EPA that ft had violated the UAO. EPA issued a notice of 
violation to CSM related to the liner, then held a series of meetings with the State to 
resolve the matter. To date, no penalties have been issued against CSM. 

Q7. In your testimony, you stated that the day-to-day working relationship with the 

states is generally very good. Hease provide the Committee with recent examples of 
cooperative enforcement efforts between EPA and the states. 
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A. The EPA places a high priority on working cooperativety with States to jointly achieve 
enforcement settlements which provides significant benefits to the public health and the 
environment. Here are a few examples of wdiat EPA working with the Department of 
Justice, has achieved through cooperative enforcement efforts: 

— On July 22, 1996, the federal government and the State of Montana announced a settlement 
under vriiich Pegasus Gold Corporation and its subsidiary, Zortman Mining, Inc., will 
spend up to $32 million (including $2 million in penalties) to upgrade and expand their 
min e wastewater management and treatment ^cilides at two gold mines in the Little 
Rocky Mountains. The lawsuit had alleged that the minin g companies discharged acidic, 
metal-laden wastewater into waters draining into the Missouri and Milk Rivers. As part of 
the settlement, the companies agreed to construct a water treatment plan at the Zortman 
mine, construct water capture systems to ensure proper and safe wastewater discharge, 
and pay for a community health evaluation to investigate the pathways and possible 
impacts of environmental cont aminan ts on residents of the adjacent to Ft. Belknap Indian 
reservation, especially children. The resuh of substantial cooperation between the Tribes, 
the State and the Federal government, Mark Simonich, Director of the Montana 
Department of Enviromnental Quality, called it “...the biggest settlement on record in the 
State of Montana regarding water quality violations.” 

- On April 16, 1997, the federal government secured an important public health agreement 
with developers of an El Paso, Texas, colonia, i.e,, a housing development for low-income 
Hispanic residents. Colonias often lack basic water service and a sewage treatment system. 
The settlement, which resolved a lawsuit brought under the emergency powers of the Safe 
Drinking Water Act, provides the residents of the Cuna del Valle colonia with a permanent 
supply of safe drinking ' rter. The case was developed with the assistance and 
cooperation of the St ate .<f Texas and the office of the Texas Attorney General 

~ On February 19, 1997, in a cooperative effort with State and local authorities, the federal 
government sued Spanan Technology Inc., alleging the company polluted groundwater in 
and around Albuquerque, New Mexico. The lawspit alleges that hazardous waste 
generated by the company had contaminated part of the Sante Fe Group aquifer system, 
Albuquerque’s only source of drinking water, and sought a court order for the company to 
stop the spread of the contamination and clean it up. Similar lawsuits were filed the same 
day bythe State of New Mexico, Bernalillo County and the City of Albuquerque. 

~ On May 27, 1997, the federal government and the State of Califomia jointly lodged a 
consent decree settling a Clean Water Act (CWA) case against Pacific, Gas & Electric 
Company (PG&E). Under the settlement, PG&E will pay more than $14 million, 
including $7. 1 million m civil penalties to the State and EPA and over $6 million for 
environmental enhancement and restoration. The violations arose out of PG&E's 
incomplete and inaccurate reporting of data required in the late 1980s to ensure that the 
company’s Diablo Canyon Nuclear Power Plant’s cooling water intake system used the 
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“best technology available” to miniimze damage to aquatic life. As part of the settlement, 
PG&E win provide more than S3. 6 mtllion to implement a management plan for Moiro 
Bay, approximately 12 miles north of the Diablo Canyon power plant, that includes 
projects to protect, restore and enhance the Morro Bay estuary, watershed and marine 
environment. PG&E also wffl provide more than $2.4 million for a State-wide mussel 
watch program. By sampling water, sediment and marine life, this program win detect the 
presence and evaluate the impact of toxic substances and poUiitants in Cafifomia’s bays, 
harbors and estuaries and enable the State to take the preventive steps needed to reduce 
the risk of more serious environmental hana 

Q8. In your testimony, you briefly discussed the Colorado Public Service over filing case. 
Please provide more information regarding this case. 

A. EPA made a determination to intervene in this case because the violations were 

substantial, the State’s original administrative action did not address these violations, with 
the exception of one, and the penalty assessed by the State for that violation was email 
The violations were SIP and NSPS violations involving particulate matter of opacity 
greater than 20%. EPA alleged thousands of opacity violation, which were in addition to 
the 19,000 violations alleged for an earlier period by the original p laintiff' the Sierra Chib. 
During one period, a piece of equipment was broken and there were almost continuous 
violations for almost a fiiil month, well in excess of the 20% opacity standard. 

The tdolations were not corrected by the State as a result of the original administrative 
action. The State assessed only a $4,000 penalty. That administrative order also did not 
impose any injunctive relief to ensure that these violations did not recur. 

The United States and the State ultimately intervened in that lawsuit and jointly asserted 
many more violations than the original State administrative action. The final consent 
decree, done jointly, asserted many more 'violations than the originai State administrative 
action. The final consent decree done jointly with the citizen plaintifi& and the State, 
obtained a $2 million civil penalty and over $2 million for environmentally beneficial 
projects, including the purchase of land or conservation easements in the Yanqia Valley, 
natural gas buses, and natural gas conversions of wood burning fireplaces. The consent 
decree also mandated corrective measures valued at over $130 million in new control 
equi pm e nt on the power plant, that reduces not only particulate emissions, but also acid 
rain causing NOx and S02. The anticipated positive impact of this settlement on the 
envirotunent is significant. The new controls will reduce opacity violations by 95% in a 
sensitive visibility area, close to the Mt. Zirkle Wilderness Area. S02 emissions will be 
reduced by 14,000 tons per year, which is a 85% reduction in emissions. NOx emissions 
will be reduced by 6,000 tons per year, which is a 55% reduction in emissions. All three 
pollutants impair visibility in the wilderness area. The S02 and NOx emissions contribute 
to high levels of acidic deposition measured in the surrounding snow pack. Particulate 
matter emissions (which are reflected in the opacity violations) exace^ate the health 
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problems of people, especially those with breathing difScuhies. 

The State’s origmal adnmistrative action did not recover the economic benefit that the 
defendants obtained by not complying tvith the Clean Air Act. The final penalty obtained 
in the settlement was S2 million. As mentioned above, the State joined in that settlement. 

Q9. Becky Norton-Dunlop, Virginia Secretary of Natural Resources, stated in her 

testimony that Virginia heard of the EPA action against Smithfidd only after the 
case had been announced to the public. Please provide the Committee with 
information that would address Ms. Norton-Dunlop’s assertion. 

A. Beginning in September, 1995, about one year before EPA referred its case to the 

Department of fesdce (during a quaitaly enforcement meeting between EPA, Region in 
and the Commonwealth), EPA infoimed Virgima that the United States contemplated 
taking action against Smithfield Foods, hi August, 1996, EPA fiirther notified Virginia 
that the Agency had referred this action to the Department of Justice for civil judicial 
action. Although the Commonwealth never mentioned its plan to fie its own enforcement 
action to EPA, on August 30, 1996, the Commonwealth filed an action against Smithfield. 
A letter notifying S mithfie ld Foods that it was subject to a civil judicial aeclDn, and 
fulfilling the requirements in Executive Order 12778, regarifing prefiling negotiations, was 
sent on October 18, 1996. Additionally, a letter notifying Virginiaof the impending suit 
against S mithfi eld Foods was sent to Roger Chafee of the Virginia Attorney General’s 
office on October 18, 1996. In October, 1996, EPA met with the Commonwealth. 

During the course of the meeting, we invited the Commonwealth to join our action as co- 
plaintiffe. The Common, vealth declined. Since that time, we have repeatedly asked the 
Commonwealth lo rn v-. our suit, and it has repeatedly refused Although the 
Connnonwealth was uot specifically notified that we would file the complaint on 
December 16, 1996, it had notice that a filing would occur in the near fiiture. 


(Note: Attachments submitted by EPA are retained in committee 
files . ) 
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Prepared Statement of Nikki L. Tinsley, Acting Inspector General, 
Environmental Protection Agency 

Good morning, Mr. Chairman and members of the committee. I am pleased to 
have the opportunity to discuss recent audits conducted by the Office of Inspector 
General dealing with issues related to environmental enforcement activities. 

Our work has shown that EPA is pursuing an enforcement program through com- 
pliance assistance to the regulated community, backed up by the more traditional 
enforcement mechanisms including administrative, civil and criminal remedies. EPA 
is working in partnership with State and sometimes local agencies to achieve envi- 
ronmental goals. This morning I would like to discuss three aspects of a partnership 
that are essential if it is to work well and achieve its objectives: (1) mutually agreed 
upon enforcement approaches; (2) clear agreement on each partner’s responsibilities; 
and (3) complete and accurate reporting of enforcement data. I will discuss these 
three areas in light of audits we have recently conducted in the Air and Hazardous 
Waste Programs. 

Enforcement Approaches 

Compliance assistance is a key component of an effective enforcement and compli- 
ance assurance program. Compliance assistance includes outreach, response to re- 
quests for assistance and on-site assistance. By providing clear and consistent de- 
scriptions of regulatory requirements, compliance assistance helps the regulated 
community understand its obligations. For instance, Texas and Louisiana held 
workshops and distributed brochures that described which air emissions rules ap- 
plied to dry cleaning businesses. Compliance assistance can also help regulated in- 
dustries find cost-effective ways to comply through the use of pollution prevention 
and other innovative technologies. When voluntary compliance is not achieved, EPA 
and the States have the authority to use more traditional enforcement actions to 
encourage compliance. 

One generally agreed upon enforcement concept is that of escalating enforcement 
actions for repeat violations. For instance, a violator may initially be required to 
comply with an administrative order or be assessed a relatively small monetary pen- 
alty. If these actions do not bring about compliance, the enforcement actions may 
be escalated to civil or criminal judicial actions and progressively higher monetary 
penalties. We found numerous instances where this progressive enforcement ap- 
proach was not employed. For example, in California, a glass manufacturing com- 
pany paid a penalty of $1,000 for emitting excessive particulate matter from its fur- 
nace. This company was cited 18 times for the same violation within a 2-year pe- 
riod, and each time the penalty was $1,000. During this time, the company also re- 
ceived nine notices of violation for failure to report its excess emissions, and was 
fined an average of $645 for each violation. The fact that the company remained 
out of compliance for 2 years indicates the enforcement actions (which were not pro- 
gressively more stringent) were unsuccessful in bringing the company quickly into 
compliance. 

Another enforcement concept is that penalties should be large enough to negate 
any economic benefits of noncompliance. For the most part, EPA regions included 
an economic benefit component in their penalty assessments, but the States we re- 
viewed generally did not. For example, five of the nine hazardous waste cases we 
reviewed in Louisiana should have included in the penalty calculations the economic 
benefits received by the firms for noncompliance, but none were collected. In one 
case the calculated economic benefit was $46,000. When economic benefits are not 
consistently calculated and collected, complying industries are treated unfairly due 
to the lack of a “level playing field,” and varied levels of environmental protection 
could put public health and the environment at varying levels of risk. 

A third enforcement concept is that compliance with rules and regulations should 
be enforced consistently across the country, including the assessment of penalties. 
Our audits, however, found a great variance when we compared EPA and State pen- 
alties, and when we compared penalties between States. In both the Air and Haz- 
ardous Waste Programs we found that penalties assessed by States were much less 
than those assessed by EPA. For example, we reviewed 54 randomly selected local 
air enforcement cases in California and found, with the exception of a $1 million 
penalty, the average assessed penalty was about $1,000. By contrast the penalties 
assessed by EPA averaged $31,000. Penalties assessed against hazardous waste vio- 
lators in a sample of 13 States varied from an average of about $7,000 in Maryland 
to almost $60,000 in Texas. 

These inconsistencies were caused partly by such factors as limited resources, in- 
cluding a lack of administrative or legal support. Another reason for varying en- 
forcement actions is because Federal, State, and local agencies have preferences for 
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different enforcement approaches. Representatives of State and local agencies we 
interviewed were concerned that larger penalties would result in negative impacts 
on their economies, such as the possibility of industry relocations. 

Partnership Responsibilities 

In order for a partnership between EPA and a State enforcement agency to work, 
there must be common agreement about the activities each will perform. However, 
Office of Inspector General audits showed that EPA and the States frequently did 
not come to agreement on program requirements, and commitments made were not 
fulfilled. To illustrate the problems that can occur in this area, I would like to refer 
to an audit we did of EPA and the Pennsylvania Air Enforcement program. EPA 
expected the State of Pennsylvania to report all significant violators so that EPA 
could carry out its oversight role and take necessary enforcement actions. In com- 
parison to EPA, the State placed less emphasis on reporting violators. While Penn- 
sylvania performed 2,000 inspections at major facilities in fiscal year 1995, it only 
reported six significant violators to EPA. We reviewed 270 of the inspections and 
identified 64 additional facilities that should have been reported. Pennsylvania did 
not believe these violators warranted being reported, and this allowed the State to 
work with violators to achieve compliance without EPA involvement. Unfortunately 
it took Pennsylvania a long time to resolve some of these violations — sometimes 
years — during which time facilities were emitting excessive pollution into the atmos- 
phere in violation of their permits. Because EPA was unaware of these violations, 
it was unable to exercise appropriate oversight. This example shows the importance 
of EPA and the States having a meeting of the minds on expectations. 

This is especially critical in our view because EPA is now awarding new Perform- 
ance Partnership Grants in lieu of the old categorical grants. These grants neces- 
sitate a new cooperative relationship where EPA and States share the same envi- 
ronmental and program goals. No partnership can be successful without such shar- 
ing. 

Collecting and Reporting Enforcement Data 

Accurate and complete data on environmental enforcement is vital to provide a 
baseline so that we as a Nation can judge the extent that industry complies with 
environmental laws, and to provide the information that States and EPA need to 
target areas for increased enforcement. We found major omissions and inaccuracies 
in enforcement data systems of both the Air and Hazardous Waste Programs. In the 
Air Program, enforcement actions were often underreported and inaccurately char- 
acterized. In the San Francisco area, for instance, half of the notices of violation 
were not entered into the data system; while in Texas and Louisiana not all enforce- 
ment cases were reported, and almost half of those that were reported were not 
properly identified as significant violators. 

By way of contrast, a data information system must guard against requiring un- 
necessary reporting. In the Hazardous Waste Program, we found that EPA’s instruc- 
tions and forms were long and complex, using a programming language that was 
difficult to learn and use. As a result many users of the system had problems ob- 
taining usable data and used their own versions instead. EPA is now working with 
its State partners through the Waste Information Needs initiative to reduce report- 
ing requirements for States and industry, while ensuring accurate data is available 
for tracking national results in areas such as waste minimization. 

Conclusion 

I have discussed three elements we believe are necessary for effective partner- 
ships between EPA and the States. 

• First, partners must agree upon an overall enforcement approach. That ap- 
proach should include assisting the regulated community to comply with environ- 
mental laws and regulations; and must include consistent employment of fines and 
penalties when voluntary compliance cannot be achieved. 

• Second, all partners must have a clear understanding and acceptance of their 
responsibilities. This requires a meeting of the minds on what the partners are 
going to be held accountable for, agreement on measures of success, and good faith 
efforts to achieve environmental goals. 

• Third, data collection and systems must be improved to provide complete, accu- 
rate and timely data on enforcement activities. However, systems should not burden 
the regulated community with unnecessary reporting requirements. 

This concludes my prepared remarks. I will be happy to answer questions. 



188 


Prepared Statement of Mark Coleman, Executive Director, Oklahoma 
Department of Environmental Quality 

My name is Mark Coleman. I am the Executive Director of the Oklahoma Depart- 
ment of Environmental Quality and the Chairman of the Compliance Committee of 
the Environmental Council of the States. The Environmental Council of the States 
(ECOS) is the national, non-partisan, non-profit association of State and territorial 
environmental commissioners. I appreciate this opportunity to testify before you 
today regarding the enforcement relationship between the States and the Environ- 
mental Protection Agency (EPA). 

In keeping with congressional intent, the vast majority of environmental enforce- 
ment in America is done by State government. State governments bring 9 out of 10 
of the nation’s enforcement actions each year. States have been delegated the Fed- 
eral programs, involving tens of thousands of permits, and have direct and continu- 
ous interface with both the regulated community and public. EPA has a clear role 
to assure that we do our jobs. 

I am pleased to report that although there are many factors that place strain on 
the existing enforcement relationship, the States and EPA are still committed to 
strengthening this partnership. One of the most recent endeavors to improve this 
bond was the formation of the State/EPA Enforcement Eorum, which held its first 
meeting May 23, about 2 weeks ago. All ten EPA regional administrators, a State 
representative from each region, and primary EPA enforcement personnel will be 
working to resolve enforcement issues that compromise the current State/EPA en- 
forcement relationship. 

The State/EPA relationship regarding enforcement has been in development for 
over two decades. After extensive negotiations, that relationship was institutional- 
ized in 1986 in the Policy Framework for State/EPA Enforcement Agreements. That 
document, as amended, remains the foundation for current State/EPA roles in en- 
forcement matters. 

The Policy Framework provides a blueprint where States assume primary day-to- 
day enforcement responsibility. The document was intended to ensure that clear 
oversight criteria were set, procedures for advance consultations and notification es- 
tablished, and there was adequate State reporting to ensure effective oversight. 

EPA has largely delegated responsibility for national programs to the States, in- 
cluding the primary role in enforcement. There is general consensus on the basic 
allocation of enforcement responsibilities. However, when EPA brings a direct en- 
forcement action in a State, there is often concern that the principle setting forth 
the primary role of the State has been violated. The Policy Framework, and subse- 
quent addendum (the latest being 1993), lists four types of cases when EPA may 
consider taking direct enforcement action as follows: 

1. State or local agency request EPA action 

2. State or local enforcement response is not timely and appropriate 

3. National precedents (legal or program) 

4. Violation of EPA order or consent decree 

To complement the four situations when EPA may consider enforcement action, 
there are procedures and protocol that have been set up to assist matters. The Pol- 
icy Framework states, “A policy of ‘no surprises’ must be the centerpiece of any ef- 
fort to ensure the productive use of limited Federal and State resources and an ef- 
fective partnership in achieving compliance.” It is clear that the Policy Framework 
mandates that if EPA is to initiate enforcement in a State, certain protocols must 
be met to promote the spirit of cooperation, trust, and stability in the working rela- 
tionship between States and EPA. 

This last issue is perhaps the starting point at which the relationship breaks 
down. It is my belief that if EPA does not first give the States an opportunity to 
act in enforcement matters, and if they follow a loose standard when applying the 
four above mentioned criteria, the already fragile relationship will continue to weak- 
en. 

The States believe that enforcement is a tool, not a goal. Compliance itself is a 
goal, but is not our main goal. Our main goal is, and should be, reaching the envi- 
ronmental quality goals that Congress and our legislatures have set. No amount of 
enforcement and compliance activity measures will tell us anything about whether 
we have met, or will meet, that goal. 

Let me give an analogy. If I were to tell you that the number of detentions and 
expulsions in our nation’s high schools had doubled last year, would you then con- 
clude that our nations students were better educated than before? No State would 
deny that enforcement is an important and necessary tool. But I can also make the 
case that such an increase in enforcement actions would mean a terrible breakdown 
in communications between government and the regulated communities had oc- 
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curred. Such a breakdown would mean little chance of improvements in environ- 
mental quality. 

It is not only the occurrence of EPA enforcement action in States that creates fric- 
tion but also how EPA chooses to involve the States once action is planned in a par- 
ticular State. Since States have primary responsibility for enforcement in most EPA 
programs the national enforcement strategy cannot be implemented without active 
State participation. If EPA begins to aggressively pursue national or Regional initia- 
tives without adequately involving the States, there is serious potential for damag- 
ing the EPA/State relationship. 

Whether EPA consistently follows or even remembers these criteria when deciding 
the types of cases it will pursue and the mechanisms of involving States once it has 
begun are additional opportunities for instances of friction, each of which are very 
significant to State programs. There is also the issue of delegation of programs and 
direct accountability. The first, program delegation, in theory is not an issue. It is 
clear that EPA has delegated programs to States. In delegating this responsibility 
they have also delegated the primary enforcement responsibility. If EPA strays from 
this practice, then possibly true delegation has not yet occurred. State officials feel 
that once a program is delegated, EPA should be most concerned with overall pro- 
gram effectiveness and not about the details of how a State handled each individual 
enforcement matter. 

This is not to say that EPA does not have a strong oversight role. These oversight 
practices should be there to assure that States have effective compliance and en- 
forcement programs. In 1983, a special State-Federal Roles Task Force defined the 
roles and responsibilities of EPA and the States for environmental protection in 
light of increasing delegations of authority to the States as follows: 


Role 

Function 

STATE LEAD, EPA supporting 

Direct program administration 

Enforcement 




Standard setting 

Oversight 

Technical support 

National information collection 


This brings us to the second part of the equation, accountability. Although EPA 
has delegated responsibility for administering national environmental programs to 
the States in keeping with Federal law, EPA has the view that Congress expects 
an ever-increasing number of direct Federal enforcement actions and assessment of 
Federal mandates. These direct enforcement actions are reportedly viewed, by Con- 
gress and the public, as the success measuring stick of how well EPA is performing. 
EPA may be receiving conflicting messages of the roles and duties they are to per- 
form to help the States succeed in program management. On one hand, the message 
is to give the States the first opportunity to act, but on the other hand, the message 
is to keep Enforcement numbers up. This perceived pressure for direct EPA enforce- 
ment may be the source of much of the conflict with the statutory principle of defer- 
ring to the States. 

Overfiling, the term used to describe when EPA pursues lead enforcement action 
in a State, is also an important piece of the enforcement relationship. Although the 
instances of EPA overfiling are relatively few, the possibility of overfiling and the 
use of overfiling comes at a great cost. The potential for overfiling leads to mutual 
wariness and if not done with extreme care it can rapidly damage the enforcement 
relationship. EPA overfiling sometimes means that communications between EPA 
and the States have failed. If EPA has clear communication of what is expected, in- 
cluding notice of EPA’s expectations and the intent of overfiling if these expectations 
are not met, then EPA overfiling should rarely occur. The success of EPA is not 
measured by the number of enforcement actions it takes, but the effectiveness of 
its oversight role. 

The basic problem between the States and EPA as it relates to enforcement, is 
that in recent times role assignments have become less clear. Changes in adminis- 
tration at both State and Federal levels, expectations from outside focus, and the 
natural maturation of programs has resulted in uncertainty (thus inconsistent ac- 
tion) or lack of awareness of the established basic principals. If all the involved par- 
ties do not realize and support the roles each has in enforcement, regional offices 
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and States are left in the position of determining for themselves the nature and ex- 
tent of their relationship, this is done with little success. 

In my view the solution to these conflicts is to reaffirm the established roles. In 
doing so we can focus limited resources towards these roles and accomplish the goal 
we all share in protecting the environment. Federal enforcement personnel should 
be leading the drive in research, standard setting, oversight, technical support and 
national information collection. The States should perform their lead duties in direct 
program administration and enforcement. Neither party should seek to pick off 
choice plums from the other’s role. When these roles are used in guiding the State/ 
EPA relationship in enforcement, it can be expected that the presence of existing 
tension and frustration will decrease and future conflicts can be avoided. 

We are not so far from the goal of both levels of government effectively working 
together. States already do take well over 90 percent of enforcement action within 
the country. Perhaps with your help the efforts to reduce frustration and unneces- 
sary loss of resources and credibility due to public disagreements can be signifi- 
cantly reduced. Thank you for your efforts in this regard and for inviting me to rep- 
resent the views of the States. 


Prepared Statement of Becky Norton Dunlop, Secretary of Natural 
Resources, Commonwealth of Virginia 

introduction 

I appreciate the opportunity to present Virginia’s views on State-Federal relations 
in the context of environmental enforcement. There is more to policy than enforce- 
ment, however, and I caution that enforcement is only one tool in the kit bag of en- 
vironmental policy. The truth is that enforcement action means “failure” not suc- 
cess. It is certainly not the best tool to improve the quality and condition of the re- 
sources which make up our environment. In fact, it is the tool of last resort. 

Virginia’s legislature and Virginia’s Governor have, in many important ways, es- 
tablished that policies which focus on compliance with environmental laws are bet- 
ter for the natural resources than policies which focus on enforcement. Virginia has 
demonstrated leadership in putting the proper emphasis on the purpose, goals and 
objectives of environmental policy, which, of course, is to improve the quality and 
condition of the air, water, soil, flora and fauna resources which make up the envi- 
ronment. 

Having said that, it is important for the committee to have an understanding of 
the entire issue of enforcement, and not simply a current “cross section” of what is 
happening. Allow me to provide a brief historical background of where the environ- 
mental compliance and enforcement debate has been, and where it is going, in addi- 
tion to articulating Virginia’s pro-active views on getting results. 

HISTORY of enforcement AND VIRGINIA/STATES ACTION IN THE 1990’s 

• The 1970’s saw the first, serious enactment of comprehensive, media-specific en- 
vironmental laws, whose basis was a facility-based permit system. 

• The inception of environmental enforcement took place in the mid-1970’s, 
when then-EPA Administrator William D. Ruckelshaus took the first enforce- 
ment steps in dealing with the permitting issues under the then newly-en- 
acted Clean Water Act. Historical records show that EPA’s first enforcement 
steps were difficult to engage, because the Federal Government had never be- 
fore taken Federal action to meet discharge and emission limits. 

• The 1970’s were punctuated with the passage of other permit-driven statutes, 
such as the Clean Air Act (in 1970 and amended in 1977) and the 1976 Re- 
source Conservation and Recovery Act and the 1972 Clean Water Act. 

• Because of this company-by-company permit system, enforcement by the EPA 
was also company-by-company, and in the many cases where government en- 
tities were the polluters, on a government jurisdiction by government jurisdic- 
tion, basis. 

• The 1980-1990 decade witnessed enactment and implementation of far more 
punitive measures, in response to serious pollution incidents. 

• In 1980, Congress passed the Federal Superfund statute (Comprehensive En- 
vironmental Response, Compensation and Liability Act), which provides for 
strict, joint and several, and retroactive liability. This turned much of the en- 
vironmental profession into a lawyers’ business instead of an environmental 
science and resource management business. 
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• In 1990, Congress passed the Oil Pollution Act, which also provides strong 
regulation in the oil and gas sector. 

• Once it was understood that these punitive enforcement measures were not par- 
ticularly effective, environmental policymakers turned up the heat. 

• In 1986, EPA issued its first environmental audit policy, which sought to en- 
courage companies to perform environmental audits, hut which left the com- 
panies at significant enforcement jeopardy. In 1991, the Justice Department’s 
Environment Division issued its Audit Policy. These strict enforcement-driven 
rules continue to exist today, even as amended by EPA. 

• In 1991, EPA issued its first policy on “Supplemental Environmental Projects” 
by which violators could mitigate part of the civil penalties levied on viola- 
tions in exchange for a same or greater investment in environmental improve- 
ments at or near the same facility. Again, the regulated community has been 
left at significant enforcement jeopardy. 

• In 1990, Congress passed the Pollution Prevention Act, by which it directed 
EPA to begin establishing measures to prevent pollution, in addition to focus- 
ing on “end of pipe” permits and enforcement actions. 

• In the 1986 Superfund Reauthorization (the Superfund Amendments and Re- 
authorization Act, “SARA” of 1986), Title III was added (known as the Emer- 
gency Planning and Community Right-to-Know Act (EPCRA), which insti- 
tuted the annual Toxics Release Inventory (TRI) publication. The publication 
and dissemination of the annual TRI, published since 1987, has brought the 
“sunshine” of public disclosure of emissions, and has resulted in considerable 
reduction in emissions. This is quite a success story for voluntary compliance 
strategies, and has happened in spite of EPA’s preference for non-voluntary 
enforcement-litigation strategies . 

• In the 1990’s, Virginia and other States took a more comprehensive, pro-active 
role in obtaining environmental solutions. 

• Virginia and other States “staffed up” with their own environmental expertise, 
and subsequently took their own actions to pro-actively lead the environmental re- 
sults agenda: 

— recognizing the inherent deficiencies in the cumbersome, permit-by-permit 
and litigation approach to regulatory enforcement, Virginia and other States 
formulated their own, outcome-driven compliance measures to improve the 
quality and condition of the environment, including: 

• implementation of a “Compliance First, Enforcement Second” approach to 
expeditiously gain compliance and avoid the hemorrhage of non-compli- 
ance while conducting cumbersome litigation; 

• as done in Florida by Carol Browner and other States, Virginia “regional- 
ized” its compliance and enforcement system, by which it created a broad- 
er, more comprehensive team (permitting, technical, and compliance/en- 
forcement staff) to respond to environmental complaints faster; 

• Virginia was the first State to institute a new paradigm for implementa- 
tion of environmental policy. Previously in Virginia, and in almost all 
other States, environmental protection and natural resource agencies had 
been organized on what is called a “media-specific” basis. That is, each 
environmental department had an Air Division, a Water Division, and a 
Waste Division, etc. Each of these divisions employed all the tools of per- 
mitting, compliance, and enforcement. The Virginia paradigm has reorga- 
nized and streamlined environmental policy management by substituting 
the previous media-based divisions for Divisions of Permitting, Compli- 
ance, and Enforcement, each with the capability to deal with the media 
of air, water, and waste. This new paradigm has empowered regional and 
local DEQ officials to expedite improvements in environmental quality. 

• Virginia took a new, varied approach, not reljdng simply on the slow, 
often litigious permit-by-permit and administrative enforcement penalty 
system: 

• instead, we focused on environmental remedies and behavior modi- 
fication to gain expeditious compliance; 

• developed a bifurcated approach: 

— cooperatively working with entities who want to get into compli- 
ance; 

— take formal, punitive action against recalcitrant actors. (E.g., the 
U.S. Government/Avtex, the U.S. Army (Vint Hill Farms, 
Warrenton Army Training Center), U.S. Navy/Little Creek, 
NASA/Wallops Island, Rhinehart/tire pile, multiple private sector 
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landfill operators, Smithfield Foods, State government (VDOT, 
Dept, of Mental Health, Dept, of Corrections, State universities — 
UVa, Va. Tech, James Madison U.) 

— work with Commonwealth’s Attorneys and the U.S. Attorneys to 
bring the full force of law against criminal polluters. 

• targeted “worst polluters” and long-overlooked government facilities, 
which are the most egregious and persistent polluters in Virginia. 

• used compliance incentives by which to encourage, and not discour- 
age, broad groups of entities to pro-actively “think ahead” about their 
environmental responsibilities. Among these are: 

— development of specific plans of work with specific timelines to 
improve emissions performance rather than imposing fines on 
cash-strapped municipalities — i.e., non-profit, taxpayer-funded 
entities, to take that necessary action to retrofit their municipal 
water/wastewater treatment and waste systems (since 1994, Va. 
has issued orders to over 110 municipalities, by which they will 
fix their water systems, at a cost to them of approx. $1-2 billion); 
— encourage environmental audits by which companies and munici- 
palities take the initiative to pro-actively deal with their environ- 
mental problems and avoid being the subject of expensive gov- 
ernmental enforcement action, fines and litigation; 

— work with and encourage — i.e., not discourage — environmental 
entrepreneurs, who wish to run a business for profit while simul- 
taneously and expeditiously repairing an environmental malady 
(e.g., Virginia’s Voluntary Remediation Program, by which some 
40 companies are voluntarily moving to cleanup contaminated 
properties; also quickly encouraging Va. Power to join the Army 
Corps of Engineers to clean up the Tidewater Community Col- 
lege site, thus avoiding the legal nightmare of EPA naming the 
College as a NPL Superfund site, thus forcing gargantuan clean- 
up costs on the State government) 

— use of specialized grant and tax funds as economic incentives for 
unique environmental problems — e.g., the Virginia Waste Tire 
Fund and reimbursement allocation for tire pile cleanups, which 
has prevented a major environmental crisis for Virginia. Vir- 
ginia’s Revolving Loan fund to help small communities deal with 
long-standing air, water, and waste problems (e.g., the 1996 Tan- 
gier Island settlement, ending a 10-year nightmare of environ- 
mental litigation and delay in cleanup) 

• We are now involved with the States in EPA Region III and ECOS to de- 
velop and refine new measures of compliance and enforcement success, 
rather than simply relying on numerical action outputs, originated in the 
1970’s, that do not measure real environmental results. Frankly, it is an 
absurdity and demonstrated failure to measure improvements in environ- 
mental quality by the number and amount of fines imposed or litigations 
entered into. We believe that a true environmental compliance and en- 
forcement system will: 

• measure concrete, physical, and measurable improvements in the 
quality of the resources themselves. 

• utilize the comprehensive range of environmental tools, from Small 
Business Assistance, Compliance Assistance and use of specialized 
funds, in preference to punitive litigation; 

• by these measures, Virginia has done quite well, including but cer- 
tainly not limited to: 

— real, measurable improvements in Virginia’s air, water and land 
(EPA announced this year (including Thursday, June 6) that two 
of the 3 Clean Air Act Non-Attainment Areas (Hampton Roads, 
Richmond area) will be removed from their non-attainment sta- 
tus, due the technical results from many measures that have 
been taken. 

— By taking this approach, Virginia has moved to resolve its most serious, 
known environmental problems, and, in so doing, has resolved a list of long- 
standing environmental violations that date to the mid-1980’s. 

These are environmental results that count, consistent with the Federal Govern- 
ment Performance and Results Act — not simply the typical “bean counting” exer- 
cises (how much in fines, number of lawsuits or orders issued) that continue to char- 
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acterize traditional enforcement. We believe the compliance-first approach is one 
that focuses on real solutions, not simply, rhetorical assertions about complex, tech- 
nical problems. 

Virginia’s leadership in streamlining permitting, appropriate use of consent or- 
ders, and our compliance assistance initiatives have encouraged new investment in 
Virginia that has created the wealth and technological innovations for a continuing 
and ever-increasing improvement in environmental quality for the people of the 
Commonwealth. 

In light of this history, what is an objective view of EPA and how does it work 
with States like Virginia? 

• A range of disinterested but knowledgeable parties, ranging from former EPA 
Administrator Bill Ruckelshaus to EPA’s current Inspector General and Congress’ 
General Accounting Office are making the same statement that many States are 
making: EPA has some serious problems that need to be fixed. To quote from GAO’s 
June, 1996 report on the Government Performance and Results Act: 

• The Environmental Protection Agency (EPA) was established in 1970 under a 
Presidential reorganization plan in response to public concerns over unhealthy 
air, polluted rivers, unsafe drinking water, and haphazard waste disposal. Con- 
gress gave EPA responsibility for implementing Federal environmental laws. 
From the start, however, EPA lacked an overarching legislative mission, and its 
environmental responsibilities have yet to be integrated with one another. As 
a result, EPA could not ensure that it was directing its efforts toward the envi- 
ronmental problems that were of greatest concern to citizens or posed the great- 
est risk to the health of the population or the environment itself. 

• It was with almost universal approval that Carol Browner testified before this 
committee in March, 1993, on her objectives, including her affinity for State environ- 
mental programs and providing flexibility to such States and their programs. I agree 
with the following insightful remarks she made then, because they were based on 
her experience in both Florida as well as in Washington: 

This [EPA’s relationship with State, tribal and local governments] is an issue 
of particular interest to me, obviously, because of my past experience in a State 
environmental agency. I have a real affinity for State environmental agencies 
and what they bring to the table. In Florida, we launched a fairly intensive pro- 
gram to delegate a number of our powers to regional, county and city organiza- 
tions because we felt they brought to the table a real understanding of the is- 
sues at hand and a set of resources to do the job that the public demanded. 

I think that one of the most important pieces of this Administration will be 
to forge stronger relationships with State and local government and to build on 
what has already been done. I feel very strongly that we cannot reach environ- 
mental objectives until we acknowledge the value of and support of the building 
of strong State and local capacity to manage environmental programs. 

In response to Senator Baucus’ question regarding EPA allowing States to man- 
age environmental programs, Ms. Browner stated: 

Well, it’s a change in how we think about our relationship with the State 
agencies. We at EPA are going to have to think a little bit differently about the 
State agencies. We’re going to have to recognize the strengths that they bring 
to the table, and we’re going to have to allow them to do the job the way they 
see fit. 

I would just say that the other piece of this is that there are places where — 
and we look forward to working with this committee during reauthorization — 
where we would like to see greater flexibility in some of the statutes under 
which we delegate, to make sure we’re not put in an awkward position of al- 
ways being responsible for making sure on a permit-by-permit basis that in fact 
what Congress intended is being done. 

Again in response to Senator Baucus’ question, “But where can EPA be more 
flexible?”, Ms. Browner stated: 

I do think that we can also change how we relate to the States. It’s not all 
going to take statutory changes. Part of it is just recognizing within EPA that 
we need to behave in a different way. 

Again in response to Senator Baucus, Ms. Browner stated: 

Well, we have several processes going on right now in terms of dialogs taking 
place between EPA and local governments, between State and tribal govern- 
ments. We need to increase these dialogs. And, quite frankly, we probably need 
to swallow hard. I know when I looked at delegating my powers in Florida to 
regional governments, it was just a question of sort of saying, “OK, we’re going 
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to do it, and we’re going to trust them.” That’s a hard thing. It’s not within our 
nature, but we have to do it. 

I think there is a growing recognition within the agency at all levels that if 
we are going to accomplish our mission, it will only be through the cooperation 
of State, tribal and local governments, that they bring such a large number of 
resources to the table to help us do our job, and that we have to maximize the 
use of those resources so that we can be moving on to the next challenge. . . . 

[I] recognize that we at EPA have a tremendous responsibility to improve 
that relationship and that we have to reach out to the States in a way that we 
never have before. 

With Ms. Browner’s mission statement for EPA as context, we ask anew: What is 
the relationship between EPA and Virginia? 

Answer: Though much of the staff-level relationship is good, however, a number 
of unilateral, surprise EPA actions leave Virginia perplexed: 

Which EPA are we supposed to deal with? Is it Ms. Browner’s cooperative, col- 
legial approach, or is it that approach punctuated by repeated, rhetoric-laden 
surprises by which Virginia has been treated? Examples: 

Example: EPA’s Belief in Civil Penalties as a Measure of Enforcement Success. 

EPA maintains a steadfast belief, by and through their annual enforcement 
accomplishments, that one of the key barometers to the success of environ- 
mental enforcement is civil penalties extracted from violators. If this is so, con- 
sider the following: 

Blue Plains. The District of Columbia’s Blue Plains wastewater treatment 
plant is one of the largest plants on the Potomac River, and has had a long- 
standing, chronic compliance problem which has polluted Virginia waters. So 
when the Attorney General of Virginia sought to join in a Federal lawsuit over 
the plant, the United States Department of Justice and EPA successfully kept 
the Commonwealth out of the suit. Then, when the U.S. got a consent decree 
requiring — yet again — that Blue Plains get into compliance (a judgment that it 
had received in previous litigation), the U.S. sought and received no civil pen- 
alties for the dramatic Clean Water Act violations that had impacted the Poto- 
mac River and Virginia Waters. 

Lorton. On the heels of this, Virginia sued the U.S. and the District of Colum- 
bia for the chronic compliance problems at the Lorton, Virginia wastewater 
treatment plant that was polluting Virginia waters. When the Commonwealth 
obtained a consent decree calling for $175,000 in civil penalties (some of which 
would be waived pending significant environmental plant construction), EPA 
Region III wrote to Virginia stating that Virginia’s civil penalty was not high 
enough. 

Virginia is perplexed: Which EPA are we supposed to deal with? The one that 
claims collegiality and joint efforts, or the one that cuts Virginia out of litigation, 
seeks no civil penalties for repeated violations, and then separately criticizes Vir- 
ginia for its civil penalties being too small. 

Example: EPA’s Posture on Government Facility Pollution and Responsibility. 

Virginia enforcement against government facilities. Virginia has taken the 
lead to enforce environmental laws among its own State government, as well 
as local and Federal Government. It has enforced against entities varying from 
the Virginia Dept, of Transportation to the University of Virginia, as well as 
the municipalities mentioned before, at extraordinary cost for environmental 
retrofitting and construction. It also must enforce against the largest polluter 
in the Commonwealth, the Federal Government, and has done so against Army, 
Navy, and NASA facilities, in order to require them to do the same thing as 
private entities. 

EPA Non-Enforcement at Avtex Fibers. EPA claims to take this same posture, 
but there is a serious question about this. Why is it that the Commonwealth 
has to sue the Department of Defense, Air Force and NASA to recover Virginia’s 
cleanup costs at a toxic waste disaster that they knowingly bailed out and exac- 
erbated, while EPA refuses to enforce against them? In November, 1988, the 
U.S., by and through the National Security Council, bailed out Avtex Fibers — 
then recognized as the largest polluter in the State — with $43 million, in order 
to continue providing specialized rayon for Air Force missiles and the NASA 
space shuttle. The NSC meeting included an EPA warning that the plant had 
major environmental problems, and that taking such bailout action would bring 
on Superfund liability. Notwithstanding this warning, the U.S. bailed the com- 
pany out and — according to Air Force memos — pushed production “all the while 
knowing an environmental disaster was brewing’. When Avtex closed and aban- 
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doned the facility 1 year later, the U.S. abandoned the facility as well. Since 
then, EPA has not taken any enforcement action against the Federal Govern- 
ment, and has been slowly cleaning it up using money from the Commonwealth, 
the Superfund, and one private responsible party. The environmental property 
damage to this 440 acre site is gargantuan, including a 65-mile health advisory 
warning people not to fish in that part of the Shenandoah River. Though Vir- 
ginia was not responsible for this toxic waste disaster, it is having to pay 10 
percent of all of EPA’s cleanup costs and 100 percent of EPA’s future operation 
and maintenance costs, at an expected exponential figure. EPA’s posture? They 
won’t enforce against a sister agency, due to the Federal Government’s “Unitary 
Executive Theory”, thus leaving the Commonwealth of Virginia having to pay 
for the Federal Government’s knowing environmental damage. 

Virginia is perplexed: Which EPA is it supposed to believe? The one who 
claims enforcement against the worst polluters is a priority, or the one that sits 
idly by as the Commonwealth has to sue the Federal Government to make it pay 
back Virginia for the environmental catastrophe it created? 

Example: EPA Violation of EPA-Virginia Enforcement Agreement, and Inflam- 
matory EPA Rhetoric 

Smithfleld Foods. The formal, 1975 enforcement agreement between EPA and 
the Commonwealth of Virginia states that, pursuant to delegation, Virginia has 
primacy in all NPDES environmental enforcement. That agreement has charac- 
terized the relationship since 1975. 

So why did EPA surprise Virginia by secretly taking enforcement action 
against a private party, Smithfield Foods, when it has known and acquiesced 
in the results-driven actions Virginia has taken against that party since 1991? 
And, why did EPA take this action after Virginia complied with a request from 
EPA, Justice and the FBI not to take civil action, so as not to jeopardize a 
criminal investigation? And, when EPA did so, why did EPA make false, rhetor- 
ical statements about Virginia? 

Virginia is perplexed. Which EPA are we to believe? The collegial one Ms. 
Browner suggested, or the hostile one Virginia deals with at Region III that 
breaks a 22 year agreement? 

Example: EPA’s Posture on Environmental Audits 

Like many other States, Virginia enacted an environmental audit and related 
limited civil immunity statute. Any immunity was predicated on it being con- 
sistent with Federal law. In a survey of all States’ environmental audit statutes, 
EPA’s Director of Congressional Relations for Virginia was quoted as saying 
that EPA was familiar with Virginia’s environmental audit statute and that, 
even though it had criticized it before, the EPA team reviewing these State 
audit statutes did not intend to contact Virginia again. Surprisingly, the EPA 
Regional Administrator wrote a letter shortly thereafter regarding the Smith- 
field case, and cited as a criticism of Virginia the same Virginia statute that 
EPA had just tacitly approved. 

Virginia is perplexed. Which EPA are we to believe? The EPA Headquarters 
Team that has reviewed and acquiesced in Virginia’s statute, or the EPA Re- 
gional Administrator who takes a contrary view? 

Example: EPA’s Posture on Tributyltin (TBT) 

In 1988, Congress mandated EPA to conduct a study of tributyltin, a chemical 
defoliant agent by which shipyards clean the hull of ships, for purposes of arriv- 
ing at a national regulatory standard in water. EPA has never done that study. 
If that is the case, then why is EPA publicly criticizing Virginia and holding 
up EPA’s approval of a major permit over TBT? 

Virginia is perplexed. Which EPA are we to believe? The one that is required 
to promulgate a national standard with which all States are to comply, or the 
one that fails to comply with such Congressional mandate and then criticizes a 
State for acting on the EPA created vacuum. 

Example: EPA’s Plan for State Delegated Program Flexibility 

EPA announced in 1995 that it intended to promulgate a plan by which it 
would provide considerably more flexibility to States by which to run delegated 
environmental programs. However, shortly after the 1996 election, the Deputy 
Administrator of EPA withdrew this plan. 

Virginia is perplexed. Considering Ms. Browner’s testimony before this very 
Senate committee, which EPA are we supposed to believe? Her firmly stated be- 
lief in State environmental programs and EPA flexibility, or EPA’s recent move 
to shut off such flexibility. 
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Example: EPA’s Non-Responsiveness Regarding Challenge to Virginia’s 'Water Pro- 
gram Delegation 

In November, 1993, a public interest group, the Chesapeake Bay Foundation, 
filed a formal petition with EPA Region III by which it sought for EPA to with- 
draw its 1975 delegation of the NPDES program to the Commonwealth of Vir- 
ginia. Notwithstanding multiple requests since 1994, EPA Region III has never 
made a decision, even though it has historically ranked Virginia as one of its 
better States dealing with the water program. 

Virginia is perplexed. Considering Ms. Browner’s testimony, which EPA are we 
to believe? The collegiality and State flexibility that Ms. Browner articulated, or 
the non-responsiveness of Region III? 

Example: EPA Overfiling After State Achieves Environmental Resolution 

Conclusion: As was stated at a recent meeting of the Environmental Council of 
the States, “states are not branch offices of EPA”. 

These facts remain clear: 

• Virginia is achieving real environmental results, and is not relying on 1970’s 
barometers to measure 1990’s accomplishments; 

• Virginia is in the forefront of developing useful, environmentally-sound methods 
by which to expeditiously achieve environmental compliance, notwithstanding 1970’s 
era-EPA criticism; 

• Virginia remains perplexed. Why has Ms. Browner’s cooperative, collegial ap- 
proach somehow gotten lost in EPA between her office and Region III? 

Finally, one more note regarding State-Federal relations. On May 30, the U.S. 
District Court for the Eastern District of Virginia ruled, in U.S. v. Smithfield Foods, 
that Virginia’s statutory water enforcement program is not afforded any deference 
from EPA, since it is not comparable to the Clean Water Act’s program. This was 
because, the Court reasoned, Virginia’s water law does not have the same adminis- 
trative civil penalty tools as the Clean Water Act. If this is upheld, then any State 
whose State water laws do not contain the same tools as the Clean 'Water Act should 
know that EPA can overfile them, regardless of what environmental progress the 
State is making. This effectively means that there can and will be serious questions 
by every State’s permittees regarding whether they even need to deal with the 
State, since EPA can simply ignore such State action. If this is the result that EPA 
sought, then we must truly ask which EPA any State deals with: the one which be- 
lieves that “We’re going to have to recognize the strengths that they (the States) 
bring to the table, and we’re going to have to allow them to do the job the way they 
see fit”, or the one which wants to turn back the clock, to return to the 1970’s, mon- 
olithic “Big Brother” approach to environmental enforcement? Ms. Browner said 
that the change would be hard, but that EPA would “have to do it”. Despite these 
sentiments, they have not done it yet, and it isn’t clear from their actions that they 
ever intended to. 


HELPFUL SERVANT OR FEARFUL MASTER 

The issue about EPA and State relations in regard to enforcement of environ- 
mental laws is simply this: Is government to be a helpful servant or a fearful mas- 
ter? This question is at the very core of the reforms and improvements now taking 
place in environmental quality policy in the States all across this land. 

States, not only Virmnia, but in virtually all States, including those whose top en- 
vironmental officials have long been associated with the “Enforcement First” ap- 
proach are moving in the same direction as Virginia. Indeed, Florida under Admin- 
istrator Browner’s leadership, began to initiate Compliance First policies when she 
was my counterpart there. States’ environmental agencies. States’ legislatures and 
States’ Governors want the quality of the environment in which they and their peo- 
ple live and work to be improved. 

States want real and meaningful reform to help them put aside the one-size-fits- 
all, top down, Washington knows best, litigious approach of the past because the 
experience of the past 30 years demonstrates that compliance with national environ- 
mental quality goals and standards is the most effective focus of environmental pol- 
icy. This is the helpful servant approach. 

The “fearful master” approach is simply wrongheaded and is proven to be counter 
productive in improving environmental quality. The “fearful master” approach dem- 
onstrated by EPA for the past 30 years to be its preferred approach, has turned con- 
cern for the environment away from its beginnings as a profession of scientists, en- 
vironmental engineers and resource managers into a profession of lawyers, litigators 
and one-size-fits-all regulators and political opportunists. 

In his Farewell Address, George Washington warned Americans to always be vigi- 
lant to assure that the new American Nation would never allow the government to 



197 


become a fearful master. Virginia submits that now is the time for Congress to as- 
sess this State and Federal relationship as regards environmental policy. Will you 
determine George Washington was correct in thinking that the “helpful servant” ap- 
proach we are now trying to implement in Virginia is far more effective and far 
more suitable for a free and prosperous people? I trust you will find this to be true. 

INTRODUCTION 

1. Virginia has demonstrated leadership in putting the proper emphasis on the 
purpose, goals and objectives of environmental policy — which should be to improve 
the quality and condition of the air, water, soil, flora and fauna resources which 
make up the environment. Believe it or not, EPA seems to believe, or act as if they 
believe, that the principal purpose of environmental policy has little to do with im- 
proving natural resources and much to do with “enforcement outcomes” — which is 
bureaucratese for the amount of fines, litigations and permit restrictions which can 
be imposed. 

• Virginia Way, Compliance First. We call the Virginia Way our “Compliance 
First” approach. The Virginia Way is a science-based approach which uses every re- 
source of State agencies, other government agencies and entities, and the private 
sector to HELP companies and municipalities reduce site-and-situation specific 
emissions which can have a harmful effect on the people, wildlife and the air and 
water resources. 

• Enforcement when necessary. When Compliance First will not accomplish the 
purposes of environmental policy, as is in the case of willful polluters who have 
demonstrated themselves to be “bad actors,” Virginia is vigorous and aggressive in 
emplo 3 dng all the tools of enforcement at our disposal — including fines, litigation, 
cease-and-desist orders, and referral to the Commonwealth’s Attorneys for criminal 
prosecution. 

2. Virginia has taken the lead in changing the way improvements in environmental 
quality are managed, pollution is prevented and clean-up of past pollution is accom- 
plished. 

• New Paradigm for implementation of environmental policy objectives. Virginia 
has re-organized and streamlined environmental policy management by substituting 
for the previous media-based organization of DEQ a new set of Divisions for Permit- 
ting, Compliance and Enforcement, each with the capability to deal with the media 
of air, water and waste. 

• Decentralization. Virginia has moved its permit, compliance and enforcement 
process to six regions and Central office within the State, here decision can be made 
on site-and-situation specific priorities by people who live and work in the commu- 
nities they serve. 

• Cooperation and involvement with local elected officials. Virginia has estab- 
lished a system to work with local elected officials and governments to develop a 
cooperative approach to improving environmental quality. We have had great suc- 
cess with our new Tributary Strategy to improve water quality in the Chesapeake 
Bay drainage and elsewhere. 

3. These changes have caused EPA to put itself in conflict with the States. 

• EPA’s approach is Enforcement First. EPA, in practice (but pointedly not always 
in the rhetoric of Administrator Browner and President Clinton) has always been 
and continues to exercise an “Enforcement First” approach to environmental policy. 

The principal tools in the environmental policy kit bag of EPA are fines, liti- 
gation, cease-and-desist orders, ever-more-stringent permit provisions, and re- 
ferral for criminal prosecution. The States are constantly pressured by EPA to 
use these “enforcement outputs” as the tools of preference in carrying out envi- 
ronmental policy objectives. In fact, it seems as if the whole mindset at EPA, 
and indeed perhaps with many in Congress, is that these kinds of enforcement 
actions are, in fact, the beginning and end of environmental policy. Because this 
approach only works best as a matter of last resort, Virginia and many other 
States, are shifting emphasis to a compliance-based policy. With this enforce- 
ment first approach, EPA puts itself into conflict with the States. 

• EPA’s approach is top-down, command and control. EPA is inherently disdain- 
ful of de-centralization and regionalism as employed by Virginia and other States. 
EPA constantly pressures the States to retain the EPA model of central planning, 
central control, central decision making, and centralized one-size-fits-all standards 
environmental quality. The States’ increasing emphasis on regional and site-and-sit- 
uation specific approaches has put EPA into conflict with the States. Indeed, EPA 
seems entirely disdainful of the concepts of Federalism, demonstrated by their fre- 
quent complaints and agitations about laws and statutes enacted with bi-partisan 
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support by the Virginia General Assembly. With this, EPA puts itself into conflict 
with the States. 

• Federal Government Polluters get the kid glove treatment. EPA refuses to focus 
its attention on resolving the principal pollution problems we have in Virginia (and 
in other States) — which are at Federal facilities. For example, the worst pollution 
sites in Virginia are sites in which Federal agencies are the responsible parties. 
When dodging the Federal responsibilities, EPA puts itself into conflict with the 
States. 

• Superfund Failure. EPA refuses to modify its failed and counter-productive 
Superfund Approach. With this, EPA puts itself into conflict with the States. 

• Political Posturing. EPA’s Region III in Philadelphia (in obvious connivance 
with the EPA Administrator) engages partisan political posturing that has nothing 
to do with improving the quality and condition of the environment. [Cite examples] . 
With this EPA puts itself into conflict with the States. 

Virginia’s relations with EPA can be quite good on the technical level, and my 
Agency people appreciate it very much when we can work together in helpful co- 
operation. Helpful cooperation to improve the quality and condition of the environ- 
ment is the Virginia Way. 

4. Helpful Servant or Fearful Master? The issue about EPA and State relations 
in regard to enforcement of environmental laws is simply this: Is government to be 
a helpful servant or a fearful master? This question is at the very core of the re- 
forms and improvements now taking place in environmental quality policy in the: 
States all across this land. 

• States — not only Virginia — but in virtually all States, including those whose top 
environmental officials have long been associated with the “Enforcement First” ap- 
proach — are moving in the same direction as Virginia. Indeed, Florida under Admin- 
istrator Browner’s leadership, began to initiate Compliance First policies when she 
was my counterpart there. States’ environmental agencies. States legislatures and 
States governors want the quality of the environment in which they and their peo- 
ple live and work to be improved. 

• States want real and meaningful reform to help them put aside the one-size- 
fits-all, top-down, Washington-knows best, litigious approach of the past because the 
experience of the past 30 years demonstrates that compliance with national environ- 
mental quality goals and standards is the most effective focus of environmental pol- 
icy. This is the helpful servant approach. 

• The “fearful master” approach is simply wrongheaded and is proven to be coun- 
terproductive in improving environmental quality. The “fearful master” approach 
demonstrated by EPA for the past 30 years to be its preferred approach, has turned 
concern about the environmental away from its beginnings as a profession of sci- 
entists, environmental engineers and resource managers into a profession of law- 
yers, litigators and one-size-fits-all regulators and political opportunists. 

• In his Farewell Address, George Washington warned Americans to always be 
vigilant to assure that the new American Nation would never allow the government 
to become a fearful master. Virginia submits that now is the time for Congress to 
assess this State-and-Federal relationship situation as regards to environmental pol- 
icy. Will you determine George Washington was correct in thinking that the “helpful 
servant” approach we are now trying to implement in Virginia is far more effective 
and far more suitable for a free and prosperous people? I trust you will find this 
to be true. 


Prepared Statement of Patricia S. Bangert, Director of Legal Policy, 
Attorney General’s Office, State of Colorado 

introduction 

My name is Trish Bangert. I am presently the Director of Legal Policy for the At- 
torney General’s Office in the State of Colorado. Prior to that, I was in charge of 
the section of the office that handled the environmental and natural resources legal 
issues for the State. Before coming to Colorado, I worked in the Solicitor’s Office 
at the Department of the Interior. I was at Interior for 11 years, so I know well 
the Federal agency perspective on environmental and natural resources issues. I 
also teach administrative law at the University of Denver. I want to thank the Com- 
mittee for the opportunity to present our views on EPA-State relations, especially 
EPA’s much-publicized partnership program. 

In summary, I think that there is no EPA-State partnership in some areas of en- 
vironmental enforcement. EPA’s perspective appears to be that they own the ranch 
and that we, the States, are the hired ranch hands. For example, there is no com- 
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promise that I can see in the area of self-audit. EPA’s policy is simply to dictate 
changes to State laws. 

In addition, I would like to respond specifically to the charges made hy the EPA 
that some States, especially those with self-audit programs, are failing to protect the 
environment. In summary, my response is that those charges are hogwash. 

States like Colorado are working hard to protect and improve our environment. 
Although I do not have specific statistics, I understand that the number of enforce- 
ment actions brought by the State has remained relatively steady over the past sev- 
eral years. More importantly, Colorado is working more effectively and efficiently 
to improve the environment. For example, there is general agreement that a “com- 
mand and control” approach to environmental protection, by itself, does not work. 
The States, as the laboratories of democracy, are trying out new approaches that 
may bring greater protection at lesser cost. One new approach in Colorado and 
many other States is self-audit legislation. These statutes encourage companies to 
audit their own compliance with environmental laws and correct the violations 
found in those audits. 

For its part, EPA is resisting innovative State approaches. Rather, the agency is 
affirmatively doing everything it can to create mirror images of itself in the several 
States. For States that do not like that image, EPA has launched a holy war, com- 
posed of negative comments in the press, threats to revoke delegated programs and 
overfilings. The end result of this battle inevitably will be that the environment 
comes out the loser. Something has to change before this happens. We come here 
today to suggest several such changes. 

As detailed below, we are suggesting changes primarily in the areas of Congres- 
sional oversight of EPA activities, such as overfiling, the methods that are being uti- 
lized to measure success in the areas of environmental protection and improvement, 
and the legislative provisions applicable to the exercise of State authorities in the 
environmental area. We believe these changes are necessary to effectively and effi- 
ciently implement environmental protection and improvement. Further, they are 
necessary to prevent EPA from presenting roadblocks to new approaches that might 
represent positive environmental gains. 

ENVIRONMENTAL SELF-AUDIT PROGRAMS 

Let me turn to a prime example of EPA recalcitrance in allowing States to experi- 
ment with programs that might well result in significant environmental gains — en- 
vironmental self-audit legislation. Twenty-two States have passed some sort of legis- 
lation to encourage companies to audit their environmental compliance and to cor- 
rect any problems found. In Colorado, we have a statute that gives a qualified privi- 
lege for self-audits and provides immunity from certain penalties if violations found 
in the audits are promptly corrected. Remember, we are talking about violations 
that probably would not have been discovered by the company, and certainly not by 
State enforcement officials absent the audit. We are talking about a positive envi- 
ronmental gain. Not only are companies becoming more aware and sensitive to envi- 
ronmental compliance through audits, but, problems are being corrected. In addi- 
tion, companies and State regulators are working together in a cooperative, as op- 
posed to an adversarial fashion to improve and protect the environment. 

What is EPA’s response to these innovative State programs? The agency is tr3dng 
as hard as it can to eliminate these laws. In fact, over the past 5 years, the agency 
has engaged in a systematic program to kill the self-audit movement. First, it wrote 
to State legislatures considering self-audit laws to urge them not to pass the bills. 
Second, once bills were passed, the agency enacted policies that clearly expressed 
its opposition to the new laws and threatened to overfile in cases in which the laws 
were used. Third, the agency began a program of intimidation against companies 
and States utilizing the self-audit laws. For example, in Colorado, several companies 
utilizing the immunity provisions of the act, including the Denver Water Board, re- 
ceived letters requesting information about violations voluntarily disclosed. Further, 
EPA has threatened to overfile in those cases. My understanding is that EPA, in 
fact, has overfiled against companies utilizing self-audit laws in other States. Fi- 
nally, EPA has threatened to revoke the delegation of environmental programs, such 
as those under the Clean Air Act, the Clean Water Act and RCRA, in States with 
audit laws. I have been told that the EPA regional office in one State invited peti- 
tions from the public to revoke the State’s delegated programs. 

It is a legitimate question to ask whether EPA’s criticisms of audit laws have 
merit. At least in Colorado, we think not. EPA is concerned that States with audit 
privilege laws cannot enjoin violations that are harming the public or the environ- 
ment. Our law retains fill injunctive authority. EPA is concerned that the laws 
might allow companies to hide violations. Our law allows a privilege only for infor- 
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mation that would not otherwise have to be disclosed. And, the privilege does not 
apply to audits done to evade investigations or for fraudulent purposes. Further, 
under our law, a court can order any information released if there is a compelling 
need for that information. The EPA is concerned that the States will not be able 
to get penalties in certain situations. Under Colorado’s law, immunity is offered only 
when violations are discovered in a voluntary self-audit, those violations are cor- 
rected, and the violations would not have been reported under a permit condition. 
Further, there is no immunity for willful criminal conduct or for repeat violators. 
In short, we believe that EPA’s concerns are met by the provisions of our law. Re- 
gardless of that fact, EPA is looking at revoking our delegation under the Clean 
Water Act in response to a citizen petition. We are told that EPA will be sending 
us a letter shortly which details the “flaws” in our statute and asks that we justify 
our law. 

What does EPA’s negative response mean to State self-audit programs? We might 
as well toss them out the window. If a company comes forward with information 
about a violation of the environmental laws, it is providing a blueprint to EPA to 
bring an action against it. In addition, it is impossible to measure the success of 
audit programs if companies are discouraged from participating in them by EPA’s 
threats of overfiling. EPA’s response, in practice, nullifies State laws. Think about 
that for a moment. Not only has EPA spent a great deal of public money to advance 
its policy perspective, but, without even having to do a public rulemaking, or a for- 
mal hearing, EPA can change the laws passed by State governments. Texas sub- 
stantially amended its self-audit law recently to meet EPA concerns. My under- 
standing is that the State gave up, in part, provisions granting immunity in the civil 
and criminal areas and gave up audit privilege in the context of criminal cases. This 
is not the system envisioned by our founders — an unelected, largely unaccountable 
body dictating the content of laws to a sovereign State. 

METHODS OF MEASURING SUCCESS AND OVERFILING 

The EPA’s obsession with self-audit laws appears to stem in large measure from 
its obsession with numbers. EPA has always measured success in protecting the en- 
vironment in large measure by the number of enforcement actions brought and the 
size of penalties assessed. We applaud the fact that the agency has recently come 
out with new core performance measures for State enforcement and compliance as- 
surance programs. Five of the eight measures, however, are still traditional enforce- 
ment “beans,” that is, the number and size of enforcement actions. The eighth meas- 
ure is the frequency and impact of the use of audit laws. It is unclear whether this 
is a positive or negative value in the measurement of performance. 

Measuring success by the number of enforcement actions, as opposed to actual im- 
provement in the environment, causes EPA to overfile when there is no danger to 
the public or the environment, but, when penalty amounts are not “high” enough. 
This misuse of overfiling authority has the inevitable result of discouraging the 
States from attempting innovative approaches to environmental problems. 

I am not suggesting that the number of enforcement actions brought is meaning- 
less, but, let’s look at one of the “beans” that EPA counted as a success in Colorado 
last year. We have a very good school in our State called the Colorado School of 
Mines. A research institute on the School of Mines property did experiments on min- 
ing ore. A substantial amount of waste ore was generated, and, a waste pile was 
created. A break in a water main necessitated the emergency removal of the waste 
pile by EPA to another site. In the removal, a liner was laid down and the pile was 
put on top. The EPA ordered the State to permanently remove and dispose of the 
pile. The State removed the pile to a waste disposal facility. 

The pile being gone, the State proceeded to build a softball field on the site upon 
which the pile was formerly located. In the process, workers breached the liner. 
Now, remember, the liner was constructed to prevent water running through the 
waste pile from getting into the ground. But, there was no pile when the softball 
field was under construction. In other words, there was nothing to line. Neverthe- 
less, EPA issued a notice of violation against the State for breaching a liner that 
lined nothing. Even though it admitted that there the breach caused no danger to 
the public or the environment, EPA ordered the State to repair the liner and to pay 
a civil penalty. The State ended up paying thousands of dollars for nothing, thou- 
sands of dollars that could have been spent removing real threats to the environ- 
ment. Yet, this is used as an example of EPA’s enforcement success. Something is 
wrong with this picture. 
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FEDERAL FACILITIES 

I cannot help but mention that EPA’s fine sentiments about protecting the envi- 
ronment extend only to private parties, and, seemingly, not to the Federal Govern- 
ment. The Administration has recently released its Superfund Legislative Reform 
Principles. My understanding is that those principles were authored largely by EPA 
and released by that agency. Those principles contain several statements which evi- 
dence EPA’s retreat on the issue of strong Superfund enforcement. Specifically, one 
of the statements is that the Administration opposes any changes to the present law 
on Federal facilities. This means that the Administration opposes reforms necessary 
to ensure that the Federal Government obeys the law to the same extent as private 
parties, reforms such as stronger sovereign immunity waivers. 

In addition, the principles abandon the Administration’s support for strong provi- 
sions delegating the Superfund program to the States. There is general agreement 
that the States can often carry out cleanups in a more efficient and effective manner 
than EPA. We in Colorado fought for many years to apply our own laws at the 
Rocky Mountain Arsenal. Prior to our victory in our case against the Army, the 
United States contended that it could run the cleanup of this former nerve gas facil- 
ity without any regard for State law, regardless of the environmental consequences 
or danger to our citizens. The EPA was largely silent in this battle. The EPA’s prin- 
ciples ensure that they, and not the States, will be in control of Federal facility 
cleanups. Yet again, the agency stands in the way of true environmental gains. 

SUGGESTIONS 

We would offer several suggestions that might improve the EPA-State relation- 
ship. First, we recognize that EPA is often caught between its legislative mandates 
and a desire to work with the States. The environmental laws must be reviewed 
with an eye toward changing those provisions that prevent EPA from allowing 
States to experiment by putting their own environmental programs into place. For 
example, the courts have interpreted the present Superfund law as not providing 
the States substantial authority to implement clean-up programs. We believe that 
it was the intention of Congress to create a floor for environmental protection in 
the statutes, and, then, to allow the States to accomplish the goals set out in the 
statutes in their own fashion. Perhaps a short-term task force or a commission could 
be created to review the present laws and recommend changes, if necessary, to im- 
plement this intention. 

Second, there must be a review of the methods for measuring success in the envi- 
ronmental area. Until we have a legitimate and effective means of measuring suc- 
cess, and as long as we are wedded to the “number of enforcement actions” model, 
we will be unable to try new approaches that may well mean greater gains for fewer 
costs. We would recommend a study of this issue, perhaps starting with EPA’s new 
performance measures, that will result in recommendations for changes to the 
present measurement methods. 

Third, and specific to EPA, there needs to be greater Congressional oversight with 
regard to agency activities. For example. Congress, the States and the public should 
know the criteria for overfiling. At present, the authority to overfile is used as a 
weapon by EPA to extort changes in State laws and to manipulate the failure of 
audit laws. The agency should be required to set out clearly the criteria it will use 
for determining whether to overfile in particular cases. Perhaps it should be re- 
quired to do so after a series of hearings or a formal rulemaking process. 

Fourth, as to specific substantive areas, there should be Federal legislation allow- 
ing States to experiment with self-audit legislation without EPA interference. We 
do not take a position at this time as to whether that legislation should include Fed- 
eral privilege and immunity provisions. At a minimum, however, it should say that 
EPA cannot revoke the delegation of States that have audit laws just because of 
those laws, and, that EPA cannot overfile in situations in which the States have 
given immunity under their own audit laws. 

We would be happy to work with your staffs to implement these suggestions legis- 
latively. Again, we appreciate the opportunity to submit these remarks to the Com- 
mittee on this important issue. 


Prepared Statement of Christophe A.G. Tulou, Secretary, Delaware 
Department of Natural Resources and Environmental Control 

Mr. Chairman and Members of the Committee, my name is Christophe Tulou, and 
I have been the Secretary of the Delaware Department of Natural Resources and 
Environmental Control (DNREC) since March 1993. 
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I appreciate the invitation to join you today to discuss Delaware’s enforcement re- 
lationship with the Federal Environmental Protection Agency (EPA). 

The amount and quality of discourse between EPA and the States is greater today 
than it has ever been. We are sharing perspectives on environmental goals for the 
country, providing suggestions on EPA’s goals and objectives under the Government 
Performance and Results Act, and helping develop performance measures to evalu- 
ate our successes under the National Environmental Performance Partnership Sys- 
tem (NEPPS). EPA and the States are not that far apart in terms of a shared vision 
for our nation’s environment. 

Enforcement, and the related issue of regulatory flexibility, are the areas of great- 
est disagreement between us. Our environmental management challenges are di- 
verse and complex, and our Federal laws and regulations are often stiff and con- 
straining. Finding room for common sense is tough. 

EPA has delegated essentially all the major Federal regulatory programs (except 
§404 of the Clean Water Act dealing with wetlands) to Delaware based upon our 
demonstrated performance in environmental management. As part of our acceptance 
of full authority for these programs, the State Attorney General provided assurances 
regarding our capacity to enforce. According to EPA’s estimates. States account for 
87 percent of environmental civil enforcement each year. This estimate excludes 
criminal enforcement activities. Though I do not have the figures, I strongly suspect 
that DNREC undertakes — along with our Attorney General’s office — an even greater 
majority of enforcement actions in Delaware. 

Delaware’s enforcement relationship with EPA Region III is very good. Though 
the relationship continues to be positive, our development of a Performance Partner- 
ship Agreement (PPA) with Region III has created some friction regarding the role 
of enforcement in environmental management. 

We are proud that Delaware was the second State to adopt a PPA. We wanted 
to take advantage of EPA’s promise to work in partnership with Delaware to build 
the capacity necessary to meet OUR environmental priorities. We sought a relation- 
ship that recognized that States are at the forefront of environmental management, 
and that the fastest way to our mutual goals is through partnership, not paternal- 
ism. 

Working very closely with Region III (and with the strong support of Regional Ad- 
ministrator, Mike McCabe), we jointly developed a model Partnership Agreement. 
We agreed to move away from case-specific review of our activities towards a more 
holistic consideration of the State enforcement programs, encouraging innovation 
and creativity in achieving our environmental goals. To that end, the Agreement fo- 
cuses on outcomes more than activities or processes. The outcomes we agreed to 
achieve are: 

• correcting promptly violations that threaten Delaware’s environment or the 
health of Delaware’s citizens; 

• achieving and maintaining widespread compliance with the environmental laws, 
both to protect human health and the environment, and to assure that those who 
violate the laws do not obtain an economic benefit from their unlawful activity; and 

• preventing violations through use of applicable enforcement and compliance 
tools and targeted assistance. 

Despite these assurances in our Agreement, I fear that EPA will insist on greater 
reliance on enforcement-specific activities, focusing on enforcement for enforcement’s 
sake. 

We have argued since the beginning of the PPA process that enforcement should 
be a part of all our environmental goals, not a stand-alone end unto itself. In short, 
we view enforcement as an important tool to achieve our environmental goals, not 
a goal in its own right. That disagreement continues. 

We also contend that compliance is a more relevant and important programmatic 
goal than enforcement. We should be striving — through whatever means — to get all 
our polluters in compliance. This distinction between compliance and enforcement 
is crucial in determining what States and EPA should be measuring and reporting. 
If enforcement is a goal, then we should continue to count beans such as penalty 
dollars collected or enforcement actions taken. If compliance is the goal, then we 
should be measuring and reporting who is in, and who is out, of compliance. The 
traditional measures of dollars and enforcement actions are less important if compli- 
ance is the true goal. Measuring compliance is feasible and relevant. Last year, just 
over 70 percent of facilities in Delaware complied with hazardous waste regulations 
at the time of inspection. Within 30 days of the inspection, the percentage rose to 
86 percent. Within 180 days, 100 percent of facilities were in compliance. 

In Delaware, we work with violators to get them back into compliance as quickly 
as possible. Using compliance assistance as an option of first choice, we can usually 
achieve that goal much faster, cheaper, and with far greater goodwill than through 
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aggressive enforcement. We also create allies for our environmental efforts. In fact, 
several of our companies are moving beyond mere compliance by adopting forward- 
looking environmental management strategies such as continuous improvement, pol- 
lution prevention, and enhanced product stewardship. 

Overly aggressive and ill-timed enforcement is a dare: it inspires polluters to as- 
sume an adversarial relationship with their environment and regulatory agencies, 
and to challenge enforcers to discover their misdeeds. Neither the States nor EPA 
can afford that cat-and-mouse approach to environmental management; neither can 
our environment. 

Nonetheless, enforcement is critical. In fact, in Delaware and other States at- 
tempting to inject common sense into their regulatory process, the stick must be big- 
ger than ever. Those polluters who choose not to participate in our compliance as- 
sistance efforts, and those who continuously violate environmental obligations, 
should face the full force of public indignation and legal recourse. In this context. 
States and EPA can forge a powerful partnership that combines the benefits of com- 
pliance and deterrence. 

Making the philosophical point about compliance and enforcement, and arguing 
the failings of traditional enforcement measures is not enough. States have an obli- 
gation to work with EPA to identify clearly the appropriate role for enforcement and 
how best to measure our success in getting polluters into compliance and keeping 
them there. The States and EPA in Region III have initiated a process to identify 
which measures of compliance and enforcement would be more useful and appro- 
priate than those that are currently in use. Our goal is to make recommendations 
for inclusion in the Region III — EPA Headquarters enforcement Memorandum of 
Understanding, which will be finalized in July. I understand similar efforts are un- 
derway in other EPA Regions. As Steve Herman and Mark Coleman have pointed 
out in their testimony, the Office of Enforcement and Compliance Assurance (OECA) 
at EPA is also working closely with ECOS to define a better State-EPA relationship. 

EPA should, and I hope will, continue to be a crucial enforcement partner. We 
will continue to rely on EPA to: assist with our “bad actors”; help with 
transboundary pollution problems; set protective national standards; and to ensure 
that all States live up to their end of the environmental protection bargain. We will 
also continue to work with EPA through Performance Partnership Agreements and 
other means to build the capacity we need to meet Federal and State environmental 
goals. We need EPA, just as EPA needs the States. That is what partnership is all 
about. 

Thank you again, Mr. Chairman, for the opportunity to share my views with you 
today. 


Prepared Statement of Joseph Rubin, Connecticut Assistant 
Attorney General 

As the head of the Environment Department of Connecticut Attorney General 
Richard Blumenthal’s office for the past 7 years, I have participated closely in many 
aspects of the State-EPA environmental enforcement relationship. Overall, I have 
found the relationship among the Connecticut Department of Environmental Protec- 
tion (DEP), our office, EPA Region 1, and the United States Department of Justice 
to be cooperative and productive. I will focus my remarks on two aspects of this re- 
lationship which provide good examples of this relationship at work — a model State- 
Federal working group on water enforcement efforts, and a current EPA review of 
some of Connecticut’s State enforcement programs. 

Almost 3 years ago, under the leadership of EPA Region 1 General Counsel Har- 
ley Laing and myself, with the full support of the Connecticut DEP, we began 
monthly meetings including DEP water enforcement staff, Region 1 water enforce- 
ment and legal staff and the Connecticut Attorney General’s office. At some of our 
meetings, the EPA Criminal Division and the U.S. Attorney’s Office are also rep- 
resented. This group, composed entirely of working level staff, operates under an in- 
formal, non-bureaucratic structure, with no memoranda of agreement, no guidance 
documents, and no protocols. Instead of making pronouncements and fighting about 
turf, we actually work cooperatively. In fact, this lack of bureaucratic structure is 
a key to the group’s success, because everyone is more willing to cooperate when 
we all understand that cooperation is voluntary, and continued success depends on 
everyone’s continued voluntary cooperation. 

At each meeting, current and potential water enforcement cases which have come 
to the attention of any of the participants, whether from citizen complaints or rou- 
tine inspections, are discussed and reviewed. Together, the group comes to an infor- 
mal consensus as to whether a case merits serious enforcement action, and whether 
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State, Federal, or joint action will be most efficient and effective. In reaching this 
determination, the group considers who has the best legal tools, discovery tools, 
available enforcement staff, technical resources, and legal staff to prosecute a par- 
ticular case. This is not an all or nothing decision. Often, we agree, for example, 
that Federal discovery may he followed hy a State judicial enforcement action, or 
that State and Federal technical staff will work together, or, on rare occasions, that 
a case should be prosecuted jointly by the State and Federal Governments. 

The group accomplishes several important goals — it maximizes the effectiveness 
of overall enforcement efforts by eliminating unknowing duplication of effort and by 
using everyone’s limited resources most effectively. It greatly reduces inter-agency 
competitiveness and goes a long way towards replacing it with cooperation. By, in 
effect, providing ongoing “peer review” to all of us, the process also helps stimulate 
everyone to timely high quality work. In sum, it gives all taxpayers more bang for 
their environmental buck. 

Of course this group is not a panacea. Sometimes discussions illuminate the re- 
source limitations of both State and Federal Governments which may limit us. Still, 
this group is a model of the best in State-Federal environmental enforcement co- 
operation. 

A second, and somewhat more controversial example of the State-Federal relation- 
ship is the series of reviews or audits of State environmental enforcement efforts 
produced by EPA Region 1. Several years ago, EPA actively and assertively re- 
viewed many State enforcement actions in federally funded programs on an ongoing 
basis. Understandably, the States sometimes resented what they saw as duplication 
of effort and “second guessing” by EPA of their enforcement strategies and decisions. 
Recently, Region 1 has moved away from such constant and intrusive monitoring 
to periodic overall reviews of States’ enforcement efforts in federally funded pro- 
grams. Region 1 completed a draft review of Connecticut DEP’s enforcement pro- 
grams about 6 months ago, and expects to complete its final report this month. 

This periodic review process represents an excellent compromise between overly 
intrusive and resource-wasting oversight, and a complete lack of oversight of the use 
of Federal funds. The review process almost necessarily produces positive results. 
In the first place, any peer review process always helps to insure high and consist- 
ent quality. Programs which are peer-reviewed by outsiders will almost always be 
better than those that are not. In addition, at least in the case of Connecticut, our 
DEP has already taken many positive steps to improve in areas of concern identified 
by EPA in its draft report. These steps should result in improved documentation, 
and therefore, consistency, of enforcement actions and decisions. The report is also 
leading, within ever-present budget constraints, to improved enforcement staffing in 
the water pollution area. Further, the review has, very appropriately, identified 
many special strengths and accomplishments of our DEP and its staff. No peer re- 
view is painless, and EPA, in its original draft, may have failed to fully recognize 
the positive aspects of certain compliance assurance initiatives of DEP. Overall, 
however, the review process has been effective and beneficial. 

While these two examples — the joint water enforcement working group and the 
EPA review of State enforcement programs — are certainly not comprehensive, they 
do provide a fair snapshot of successes in the State-Federal enforcement relation- 
ship. In my experience, they are exemplary of the success of that relationship be- 
tween Region 1 and Connecticut, and I urge this Committee to continue to encour- 
age the unfettered and unencumbered growth of these cooperative efforts. 


Prepared Statement of Robert E. Harmon, Chairman of the Board of 
Directors, Harmon Industries, Inc. 

Chairman Chafee, members of the committee, good morning. My name is Robert 
E. Harmon. I am the Chairman of the Board of Directors of Harmon Industries, Inc. 
I appreciate the opportunity to appear before the Committee this morning to discuss 
important issues of Federal-State relations in enforcement of the environmental 
laws. I am accompanied today by Harmon’s attorney, Ms. Terry J. Satterlee of 
Lathrop & Gage L.C. of Kansas City. 

With your permission, I would like to read to you a brief prepared statement ex- 
plaining the reasons for Harmon’s interest in these issues. 

Harmon Industries is the leading supplier of railroad signal, train control, and re- 
lated equipment for use in the railroad industry. The company is headquartered in 
Blue Springs, Missouri, and has assembly and manufacturing facilities across the 
country. My father founded the company which is now Harmon Industries in 1946. 
Today, Harmon employs more than 1,500 workers in the United States, and had 
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sales of more than $175 million in 1996; the company’s stock is publicly traded on 
the NASDAQ national market system. 

I believe Harmon’s case well illustrates the way in which conscientious regulated 
industries who are seeking in good faith to comply with their obligations under the 
environmental laws can be whipsawed by EPA’s claimed “overfiling” authority. If 
EPA has this authority, regulated industries cannot negotiate binding agreements 
with authorized State agencies, since EPA may later disagree with and completely 
override the State resolution. 

One of Harmon’s assembly facilities is located in Grain Valley, Missouri, which 
is a rural agricultural area outside Kansas City. The Grain Valley plant assembles 
circuit boards for use in railroad control and safety equipment. 

As was common in the industry at the time, prior to 1987 Harmon employees 
used small quantities of organic solvents to remove soldering flux from circuit 
boards they were assembling. The solvents were kept at the employees’ work 
benches in small jars. Residues were collected in a 3 to 6 gallon pail, and dumped 
by Harmon maintenance employees approximately once every 1 to 3 weeks on the 
ground outside the back door of the Grain Valley plant. This practice probably 
began in the late 1970’s. 

Harmon’s management was unaware that employees were disposing of used sol- 
vents until it discovered the practice during a routine internal safety inspection in 
November 1987. 

Upon learning of this practice, we promptly took every action we could to stop, 
and remedy the effects of, this disposal practice. Harmon’s management imme- 
diately ordered the disposal practice stopped, fired an employee who refused to com- 
ply and demoted or reassigned several others, and retained environmental consult- 
ants to investigate the extent of any resulting contamination. Harmon also volun- 
tarily reported the discontinued disposal practice to the Missouri Department of 
Natural Resources (“MDNR”), the agency delegated the authority by EPA to imple- 
ment and enforce the Federal RCRA hazardous waste program within the State of 
Missouri. It is undisputed that, prior to Harmon’s voluntary notification to MDNR 
in June 1988, neither MDNR nor EPA was aware of the way in which Harmon’s 
employees had been disposing of solvent residues, or of the contamination of the soil 
at the immediate disposal area at Harmon’s Grain Valley plant. 

Harmon conducted an extensive scientific investigation of the Grain Valley plant 
property between late 1987 and February 1996, with MDNR’s intensive oversight 
and approval. As of January 1994, this investigation had cost Harmon over $1.4 mil- 
lion, excluding attorney’s fees and other indirect costs. MDNR issued Harmon a 
“post-closure” permit in July 1996. Harmon anticipates additional costs of approxi- 
mately $500,000 during the 30-year post-closure period. 

Since June 1988, MDNR reported the status of the ongoing investigation to EPA 
during quarterly program meetings, and promptly provided EPA with copies of all 
significant correspondence, plans and other documents concerning MDNR’s dealings 
with Harmon. To Harmon’s knowledge, EPA has at no time sought to intervene in, 
or assume responsibility for, MDNR’s enforcement of RCRA with respect to Harmon. 

Besides the costs of investigating and remedying the existing contamination prob- 
lem, Harmon has instituted costly changes to its manufacturing process to insure 
that the past disposal problem does not recur. During December 1987, while its in- 
vestigation was ongoing, Harmon changed its assembly process to a state-of-the-art 
technology using a nonhazardous cleaning material, rather than organic solvents, to 
remove soldering flux from equipment being assembled. As a result of these 
changes, Harmon ceased generating hazardous waste at the Grain Valley facility. 
These changes had an initial cost exceeding $800,000, and Harmon incurs ongoing 
costs of approximately $125,000 every year as a result. 

In the end, Harmon’s environmental consultants concluded that the contamina- 
tion at the Grain Valley plant was limited, and posed no significant threat to human 
health and the environment. Both MDNR and the EPA have accepted this conclu- 
sion. In a State-court consent decree negotiated between Harmon and MDNR, 
MDNR imposed regulatory sanctions on Harmon, but agreed not to seek monetary 
penalties against Harmon based on its voluntary self reporting and its prompt ac- 
tion to investigate and remedy any contamination. The decree specifically provides 
that “Harmon’s compliance with this Consent Decree constitutes full satisfaction 
and release from all claims arising from allegations contained in plaintiffs petition.” 
The consent decree provides in 123(a) that it will terminate when, among other 
things, “MDNR issues a post-closure Part B permit.” This condition was satisfied 
on July 31, 1996. 

Even though MDNR has been authorized by EPA to run the RCRA program in 
Missouri, and despite Harmon’s extensive dealings and settlement with MDNR, 
after entry of the State-court decree EPA continued to pursue a separate Federal 
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action seeking over $2.7 million in RCRA penalties. EPA sought these penalties for 
exactly the same conduct which was the subject of Harmon’s State-court consent de- 
cree with MDNR. 

During the administrative penalty proceedings, both the ALJ and the EPA’s Envi- 
ronmental Appeals Board held, without extended discussion, that EPA had the au- 
thority to “overfile” in this way when it was dissatisfied with an authorized State 
agency’s resolution of a RCRA case. 

We believe EPA’s actions are contrary to the letter and spirit of the RCRA stat- 
ute, and we accordingly filed suit in Federal court last Friday, June 6, to set aside 
the penalty. Because of the importance of the issues presented in Harmon’s case to 
regulated industries across the country, Harmon’s position was supported before the 
agency by two private parties as amicus curiae, and we anticipate support from in- 
dustry groups in the court action. 

MDNR’s enforcement of RCRA with respect to Harmon’s solvent disposal has been 
rigorous, and EPA has never contended that MDNR’s action were inconsistent with 
RCRA requirements or otherwise inappropriate. In connection with its extensive in- 
vestigation of the site, Harmon submitted, revised as requested, and obtained 
MDNR approval for, two detailed site investigation plans, as well as a closure and 
post-closure plan. Harmon also submitted to MDNR two detailed reports describing 
the results of its consultant’s investigations, in addition to the Phase I report Har- 
mon submitted in June 1988. In connection with its investigation of the site, Har- 
mon installed 29 groundwater monitoring wells, drilled 27 soil borings and 69 soil 
probes, and took and analyzed a large number of soil and water samples over a 5- 
year period before MDNR was satisfied that the extent of contamination at the site 
had been adequately defined. Moreover, throughout its investigation Harmon’s rep- 
resentatives were in frequent contact with MDNR. 

The practical consequences of EPA’s decision in Harmon’s case are significant. 
Congress made clear in RCRA that it intended State agencies to take the lead in 
enforcing RCRA’s hazardous waste provisions, subject to the States’ compliance with 
the program’s broad, national goals. However, under the EPA’s decision no regu- 
lated entity can enter a settlement agreement with an authorized State agency, 
without also formally making the Federal EPA a party to the agreement. The possi- 
bility always exists, even after conclusion of a final settlement agreement with the 
State, that EPA will choose to second-guess the State’s exercise of its enforcement 
discretion, and file a duplicative Federal enforcement action. Indeed, during the ad- 
ministrative hearing the ALJ suggested that Harmon should have dealt with both 
the State and EPA when it originally negotiated the consent decree. This duplica- 
tive, redundant regulation is hardly what Congress intended when it spoke of a 
“Federal-State partnership.” Any suggestion that the States may be too lenient on 
regulated entities, or may settle RCRA disputes based on ulterior motives, are sim- 
ply unfounded. The States have every incentive to vigorously enforce environmental 
laws, and MDNR’s actions in this case (which EPA has not challenged) show that 
the States take these responsibilities seriously. While it may be true that the States 
are more conscious of the consequences of their regulatory actions on the local econ- 
omy and the competitiveness of local firms, I assume this is what Congress in- 
tended, consistent with Congress’ overall initiative to introduce more cost-benefit 
analysis into this country’s enforcement of its environmental laws. Of course, if any 
State is consistently disregarding its obligations to vigorously enforce the RCRA pro- 
gram, EPA retains the right to withdraw its authorization of the State program, and 
directly enforce RCRA’s hazardous waste program in any such State. 

EPA’s standard response to criticisms of its claimed overfiling authority has been 
to argue that it needs this authority to insure, at a minimum, that companies which 
violate RCRA’s requirements disgorge any economic benefits they derived from their 
noncompliance. This argument does not apply here, however. The ALJ rejected 
EPA’s argument that Harmon received between $600,000 and $975,000 in economic 
benefit through its solvent disposal practice; instead, EPA’s own ALJ ruled that 
Harmon received an economic benefit of only $6,072 by failing to dispose of its small 
volume of solvent residues through an appropriate offsite disposal facility. MDNR’s 
agreement not to seek to recoup economic benefit from Harmon hardly justifies a 
separate Federal enforcement action. 

The consequences of EPA’s claimed “overfiling” authority are perhaps best illus- 
trated in connection with the RCRA requirement that any hazardous waste disposal 
facility must have in place liability insurance to protect against accidental releases 
of pollutants. Harmon’s insurance agent attempted to acquire this coverage, but 
could not find a policy which would cover defense costs, on-site occurrences, or pre- 
existing pollution, as the RCRA regulations require. After lengthy discussions, 
MDNR agreed in the State-court consent decree that Harmon need not comply with 
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the insurance requirements, so long as it demonstrated to MDNR twice a year that 
it had made reasonable, good-faith efforts to procure the necessary insurance. 

During the administrative proceedings, EPA presented no evidence to dispute 
Harmon’s testimony that it was unable to obtain the liability insurance required by 
RCRA. Nevertheless, the ALJ rejected Harmon’s reliance on the waiver of the liabil- 
ity insurance requirement in the State-court consent decree, since “[Harmon’s] con- 
sent decree is immaterial to EPA’s enforcement action.” According to the ALJ, EPA 
is free to determine that the State “has not exercised its enforcement discretion 
properly,” and therefore Harmon was not entitled to rely on the decree. On appeal, 
the EAB specifically refused to reduce or eliminate the penalty based on the liability 
insurance requirements, based on Harmon’s reliance on the consent decree with the 
State of Missouri, which excused Harmon from the liability insurance requirement. 
The EAB reasoned that “this exercise of enforcement discretion on the part of the 
State does not prevent the Region from taking its own enforcement action against 
Harmon.” Thus, Harmon was penalized by EPA for violating a regulation which an 
authorized State agency had agreed would not apply to Harmon in a judicially ap- 
proved consent decree. 

It is our view that RCRA was clearly written to allow the States to control the 
implementation of RCRA for so long as they are authorized by EPA. Harmon’s expe- 
rience illustrates that EPA thinks it can override an authorized State’s implementa- 
tion of RCRA at any time, for any reason or for no reason. Neither an authorized 
State nor a company being regulated can make any agreement free of fear that the 
Federal Government will step in and set the agreement aside, even after millions 
of dollars have been spent. 

Once again, thank you for the opportunity to appear before you to discuss these 
important issues. Both Ms. Satterlee and I would be happy to answer any questions 
you may have. 


Prepared Statement of Robert R. Kuehn, Tulane Law School, 

New Orleans, LA 

I. introduction 

Mr. Chairman, Members of the Committee, my name is Robert Kuehn and I am 
a professor at Tulane Law School in New Orleans, Louisiana, where I teach classes 
in environmental enforcement, environmental advocacy, and solid and hazardous 
waste regulation. I appreciate the opportunity to testify before this Committee on 
the important, and always controversial, topic of the relationship of Federal and 
State governments in the implementation of Federal environmental laws. 

I would like to discuss today the results of some research that I published last 
year on the devolution of enforcement of Federal environmental laws from Federal 
agencies to the States (“The Limits of Devolving Enforcement of Federal Environ- 
mental Laws”, 70 Tulane Law Review 2373 (1996)). 

Before discussing the specifics of what I found, it is important to keep in mind 
that issues of federalism are not new to environmental policy debates. Until the 
1970’s, Congress had determined that the Federal Government should play a sup- 
porting role in the regulation of pollution by providing grants and technical assist- 
ance to the States. The 1970’s then witnessed a rising national concern over the en- 
vironment and a surge of legislation giving the Federal Government the primary, 
and in some areas exclusive, authority over the protection of public health and the 
environment. While President Reagan’s “New Federalism” policies of the early 
1980’s reversed the trend of centralization and returned some powers to the States, 
the Federal Government continued to establish the standards of environmental pro- 
tection and had the authority and resources to dictate, in large measure, the activi- 
ties of the States, including their enforcement operations. Recent Federal legislation 
on pollution control, the 1990 amendments to the Clean Air Act and the Pollution 
Prosecution Act of 1990, signaled another expansion of Federal enforcement power. 

While the pendulum swing of federalism is not new, what is new about the most 
recent controversy is how widespread the sentiment is for devolving environmental 
enforcement powers from the Federal Government to the States and how dramati- 
cally some of the current proposals would reduce the Federal role. Not only are 
there calls for less oversight of State enforcement activities, but some now advocate 
that Federal environmental agencies be prohibited from taking any enforcement ac- 
tion in States with federally-approved environmental programs. 
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Unfortunately, as with past efforts to decentralize environmental protection, there 
has been little serious discussion, much less agreement, regarding the criteria by 
which to judge the suitability of devolving enforcement. ^ 

My research reviewed the original arguments for and against Federal enforcement 
of environmental laws to determine if these justifications for Federal enforcement 
are still supportable. As I set forth more fully below, I found that while some of the 
original arguments for Federal enforcement (such as lack of adequate State enforce- 
ment commitment and resources) may find less support today, there are still a num- 
ber of compelling justifications for a meaningful Federal role in enforcement, even 
where States have been authorized to implement Federal programs. 

Believing that the issue of the proper mix of Federal and State enforcement of 
Federal environmental laws out to be based on pragmatic policy grounds, I also 
sought to develop and apply some non-ideological criteria for determining the appro- 
priate level of Federal involvement in enforcement. Using the criteria of effective- 
ness, efficiency and equity, I compared federally-run enforcement programs with 
State-run programs. I was surprised to find how little empirical data was available 
on the suitability, under these three criteria, of Federal versus State enforcement. 
Based on the limited data that I could find, I concluded that public policy criteria 
did not support a dramatic reduction in Federal enforcement. 

I have set forth more fully below my analysis and conclusions. 

II. RATIONALE FOR FEDERAL ENFORCEMENT 

Some Federal enforcement of national pollution control laws is still justified on 
a number of grounds, even 20 years after the enactment of most Federal statutes. 
An obvious justification is that States are, and always will be, particularly ill 
equipped to address the interstate effects of pollution. As pollution knows no politi- 
cal boundaries, a pollution source’s noncompliance could impose significant adverse 
impacts, or what has been termed “spillover effects,” on another jurisdiction.^ Where 
the local jurisdiction enjoys significant benefits from the source’s activities yet bears 
little or none of the harm, that governmental entity may have little incentive to en- 
force pollution laws against the source. A Federal role in ensuring appropriate com- 
pliance by sources that may have impacts in other States is therefore essential, par- 
ticularly since previous attempts to address interstate effects of pollution through 
regional compacts proved unsuccessful. ^ 

The growing importance of international environmental agreements further cre- 
ates an indisputable and growing need for Federal enforcement. If a treaty provides 
for a right of the United States to enforce certain pollution standards against a 
source in another country or if the United States has entered into an international 
agreement to ensure enforcement of its own laws, individual States are in no posi- 
tion to uphold such obligations. Indeed, without a significant, continuing Federal 
presence in environmental enforcement, the ability of the United States to represent 
that its pollution standards will be enforced is debatable. 

It is realistic to expect that some State environmental agencies may not vigor- 
ously enforce environmental standards against other State agencies or the State’s 
political subdivisions. State and local governments operate numerous sources of pol- 
lution, such as landfills and sewage treatment plants, and, through their ownership 
and operation of buildings and equipment, also generate wastes that are subject to 
regulation. In the 1980’s, EPA launched a municipal treatment enforcement initia- 
tive to address widespread noncompliance by publicly-owned sewage treatment fa- 
cilities and the failure of State environmental agencies to enforce compliance.® Be- 
cause of concerns that EPA was lacking in its enforcement efforts against facilities 
owned or operated by the Federal Government, States argued for and received ex- 


^See William F. Pedersen, Jr. Federal/State Relations in the Clean Air Act, the Clean Water, 
Act, and RCRA: Does the Pattern Make Sense?, 12 Environmental Law Kept.. {Environmental 
Law Inst.) 15,069, 15,071 (Dec. 1982) (Congress has failed to confront with any degree of rigor 
the issue of which pollution control responsihilities properly belong to the States and which to 
the Federal Government). 

2 Richard B. Stewart, Pyramids of Sacrifice? Problems of Federalism in Mandating State Im- 
plementation of National Environmental Policy, 86 Yale Law Journal 1196, 1215-16 (1977). 

^ See Lewis G. Green, State Control of Interstate Air Pollution, 33 Law & Contemporary Prob- 
lems 315, 323-24 (1968). 

*See e.g., North American Agreement on Environmental Cooperation (Final Draft), Sept. 13, 
1994, art. 5 (U.S. agrees, along with Canada and Mexico, to initiate proceedings to seek appro- 
priate sanctions or remedies for violations of domestic environmental laws and regulations). 

^See Thomas Puts in Place Enforcement Strategy to Maximize POTW Compliance with ’88 
Deadline, 18 Environmental Rept. 1436, 1437 (1987). 
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panded rights to enforce State environmental statutes against Federal facilities.® 
The same arguments that support the need for State enforcement against Federal 
facilities favor a Federal role in enforcing environmental laws against States and 
their political subdivisions. 

One of the most compelling justifications for Federal enforcement is the need to 
ensure equal enforcement among the States. Without Federal environmental laws, 
including Federal enforcement to ensure that national standards are implemented 
nationwide, States are likely to vary widely in the extent of their regulation of pollu- 
tion. Some States would weaken their standards or lessen enforcement as a way to 
induce polluting industries to invest in their States. States that refused to weaken 
their standards would risk losing economic development activities to the less restric- 
tive States. 

Although the theoretical basis of this “race to the bottom” rationale for Federal 
regulation has been questioned,^ State regulators report that the regulated commu- 
nity repeatedly argues, and even threatens, that relaxed standards are needed to 
attract new industry or keep companies from moving to other States.® In addition, 
the growing popularity of State laws that prohibit agencies from promulgating regu- 
lations more stringent than the counterpart Federal rule “provides some evidence 
that the concern about a ‘race to the bottom’ in the absence of Federal minimum 
standards remains valid.”® Today, States are engaged in what one Governor called 
“cannibalism” in their competition to attract new businesses, wooing them with tax 
breaks and other taxpayer-financed economic incentives.'^® In the present climate of 
economic rivalry between States, one would be naive not to believe that, without the 
specter of Federal intervention, some States would purposefully reduce their en- 
forcement efforts as an economic incentive. 

Federal enforcement also helps avoid certain market imbalances. Companies that 
invest in environmental compliance are at a competitive disadvantage if their com- 
petitors can avoid those costs because the lax enforcement practices of another juris- 
diction overlook some violations of environmental laws. Industries that had invested 
heavily in environmental compliance were placed at a competitive disadvantage 
when the regulated community perceived in the early 1980’s that the EPA would 
not enforce environmental laws." Federal enforcement, when aggressively imple- 
mented, has the ability to “level the playing field” by initiating enforcement actions, 
or forcing reluctant State agencies to initiate enforcement actions, in States with 
weak enforcement practices. 

In some enforcement matters, the issue is uniquely Federal. For example, United 
States V. Marine Shale Processors'^^ involved the interpretation of EPA’s cryptic reg- 
ulations differentiating between recycling and waste treatment. Because EPA devel- 
oped the regulation and had the greatest stake in ensuring that its rule was upheld 
by the court and properly applied nationwide. Federal enforcement was fitting. 

The centralization of environmental protection was often justified in the 1960’s 
and 1970’s by the States’ lack of legal capacity, resources, and commitment to effec- 
tively enforce pollution control laws. The development of strong Federal programs, 
along with financial assistance to State environmental programs and nationwide 
standards for authorization of State programs, have helped stimulate the growth of 


® See e.g., Federal Facility Compliance Act, Public Law 102—386, § 102(a), (b), 106 Stat. 1505— 
06 (1992). 

See Richard L. Revesz, Rehabilitating Interstate Competition: Rethinking the “Race-to-the- 
Bottom” Rationale for Federal Environmental Regulation, 67 New York University Law Review 
1210, 1233-44 (1992); but see Kirsten H. Engel, State Environmental Standard Setting: Is There 
a “Race” and is it “to the Bottom”?, 48 Hastings Law Journal 271 (1977) (documenting the race 
to the bottom). 

^See e.g., Adam Babich, Our Federalism, Our Hazardous Waste, and Our Good Fortune, 54 
Maryland Law Review 1516, 1533 n.64 (1995) (State officials were responsive to arguments by 
members of the regulated community that environmental standards must be reduced); Vicki Ar- 
royo Cochran, EPA Regional Offices: Unequal Protection Under the Law? 48-49 & n.96 (April 
1994) (unpublished manuscript, on file with author) (Indiana’s top environmental official says 
that companies have threatened to either move to another State or shift resources to other facili- 
ties to escape rigorous enforcement). 

9 Jerome M. Organ, Limitations on State Agency Authority to Adopt Environmental Standards 
More Stringent than Federal Standards: Policy Considerations and Interpretive Problems, 54 
Maryland Law Review 1373, 1393 (1995). 

Taking Stock of Environmental Problems: Hearings Before the Senate Comm. On Environ- 
ment and Public Works, 103d Cong., 1st Sess. 148 (199^3) (testimony of Thomas C. Jorling, Com- 
missioner, New York Dept, of Environmental Conservation) (“Governor Cuomo considers the re- 
lationship between and among the States now as cannibalism in the competition for economic 
activity.”). 

Rochelle L. Stanfield, Ruckelshaus Casts EPA as ‘Gorilla’ in States’ Enforcement Closet, 
National Journal, May 24, 1984, at 1034, 1035. 

"81 F.3d 1361 (5th Cir. 1996). 
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competent State environmental programs. Ironically, the desire to avoid federally- 
run permitting programs in their States encouraged State legislators to provide the 
necessary laws and resources to obtain primacy. Once a State obtains authorization, 
the threatened return of the program to EPA has been used by State agencies to 
leverage additional funds from State legislators. 

Today, most State programs have the necessary resources and commitment to as- 
sume most Federal enforcement. Yet this enhanced capability is due, in large part, 
to Federal enforcement program technical and financial assistance to States, EPA’s 
prodding of States to take enforcement actions, and the desire of States to avoid a 
Federal takeover of enforcement and other regulatory functions. One State environ- 
mental commissioner observed that the publicity and implications regarding the 
State’s inability to handle its responsibilities that would result if EPA were to take 
over pollution compliance responsibilities is “the greatest incentive for the State to 
do the job.”i® 

The availability of EPA as a backup to State enforcement efforts also enhances 
the State’s effectiveness. State officials overwhelmingly agree that the threat of the 
EPA enforcement gorilla bringing its own enforcement action strengthens the 
State’s position with polluters. Without a strong Federal enforcement program. 
State programs would undoubtedly suffer. 

Even with the notable improvements in the commitment and ability of States to 
enforce environmental laws, in some cases the resources and political influence of 
the regulated entity may still overwhelm the State agency. When faced with poten- 
tial penalties or remediation costs in the millions of dollars or with the potential 
closure of their businesses, many regulated entitles are able to dedicate legal and 
technical resources that may overpower the limited enforcement resources of State 
agencies. For example, a defendant spent $3 million in legal fees fighting a Clean 
Air Act enforcement action brought by EPA.i'^ In fiscal year 1994 alone, the United 
States Department of Justice dedicated more than 29,000 work hours (the equiva- 
lent of 15 persons working full time for the entire year), and EPA used three em- 
ployees full time and spent $2 million in litigation support, on a single enforcement 
action in Louisiana against Marine Shale Processors; the entire Louisiana Depart- 
ment of Environmental Quality legal staff only consists of 15 lawyers. Budget cuts 
threaten to reduce further the ability of States to handle enforcement matters, par- 
ticularly cases with great resource demands. 

Political connections may also affect the enforcement activities of State agencies. 
In Marine Shale Processors, the owner of the company spent $1 million of his own 
money to defeat the election campaigns of the Governor who had sought to shut the 
company down for violations of hazardous waste laws. In Virginia, the Governor 


^^Congressional Research Service, for the Senate Comm, on Environment and Public Works, 
Federal-State Relations in Transition: Implications for Environmental Policy, 31 (1982). 

Rebecca Clay, A New Breed of Regulator, Environmental Forum, March/April 1995, at 32, 
33-34 (Indiana Department of Environmental Management able to reverse budget cuts by argu- 
ing that reductions would mean that State would lose authorization and EPA would assume per- 
mitting and enforcement activities). 

i^Dan W. Lufkin, State Responsibility in Managing the Environment, in Office of Research 
and Development, U.S. EPA, Managing the Environment, 351 (1973). 

i®Richard J. Tobin, Environmental Protection and the New Federalism: A Longitudinal Anal- 
ysis of State Perceptions, Publius 93, 105 (Winter 1992) (90 percent of State air and water qual- 
ity directors agreed that the threat of EPA intervention strengthens the State’s position). West 
Virginia’s attorney general stated: ‘Threatening EPA lawsuits is how we get voluntary compli- 
ance.” Lawrence Mosher, Reagan’s Environmental Federalism — Are the States Up to the Chal- 
lenge?, National Journal Jan. 30, 1982, at 184, 185. 

Barry M. Hartman, The Litigation Explosion, in Environmental Law: ALI-ABA Course of 
Study Materials 567,569 (American Law Institute-American Bar Association, Feb. 13—15, 1992). 
The defendant eventually settled the case for $350,000. Id. 

i®U.S. Dept, of Justice, Statistical Report-Fiscal Year 1994 86 (1994); Telephone Interview 
with Terry Sykes, Office of Regional Counsel, Region 6, EPA (Nov. 29, 1995); Telephone Inter- 
view with Ann Coco, Office of Legal Affairs and Enforcement, Louisiana Department of Environ- 
mental Quality (Nov. 13, 1995). 

See Rex Springstein, Twenty Lose Jobs at DEQ — Total of 91 People Left the State Agency 
Yesterday, Richmond Times-Dispatch, April 29, 1995, at B1 (Governor cuts 91 jobs at Virginia 
Department of Environmental Quality; Reorganization plan calls for reducing staff involved in 
enforcement); Office of the Administrator, U.S. EPA, Report of the Task Force to Enhance State 
Capacity 5 (July 1993) (increased demands for expenditures and decreased State revenues draw 
into question ability of States to continue expansion of environmental management activities). 

20 Gwendolyn Thompkins, et al., Campaign Watch; A Look at the Day’s Highlights and Hap- 
penings, Times-Picayune, Oct. 25, 1995, at A2; Tyler Bridges, Roemer Lashes Back Over Kent 
TV Ads, Times-Picayune, Oct. 11, 1995, at All. The company’s owner spent $500,000 in 1991 
and another $500,000 in 1995 attacking former Governor Buddy Roemer; Roemer was defeated 
in both elections. Id. 
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accepted a $100,000 campaign contribution from a company under investigation by 
the State environmental agency and facing millions of dollars in fines for illegally 
discharging wastes to a tributary of Chesapeake Bay.^i Even the most capable State 
environmental agency may find itself unduly influenced or overwhelmed by a well- 
heeled, politically influential polluter and, therefore, in need of Federal enforcement. 

A final rationale for Federal enforcement is that EPA must be involved in enforce- 
ment to ensure that the national pollution control standards it promulgates are en- 
forceable and achievable. “By splitting standard setting and enforcement between 
two governmental levels, the Nation would risk the promulgation and maintenance 
of unenforceable standards.”^^ 

III. RATIONALE FOR STATE ENFORCEMENT 

The primary philosophical justification for State enforcement of Federal environ- 
mental laws is the principle of federalism, which, as primarily expressed in the 
Tenth Amendment, recognizes the limited, enumerated powers of the Federal Gov- 
ernment and the residual powers of the States. In particular. States have pervasive 
police powers which they were exercising to control pollution long before the Federal 
Government entered the field. In enacting Federal environmental statutes. Congress 
respected this historical involvement by acknowledging the primary responsibilities 
and rights of States in the protection of public health and the environment, includ- 
ing their primary responsibility for enforcement.^® 

Although efforts by EPA to punish States that failed to enforce Federal environ- 
mental statutes were struck down by the courts, there is little support for the con- 
tention that the Constitution compels Congress to grant States the exclusive author- 
ity to enforce Federal environmental laws.®'' Nevertheless, to those who believe that 
the Federal Government has become too pervasive or too powerful, devolution is jus- 
tified as redressing an imbalance that has developed in the decisionmaking power 
between the Federal Government and the States.®® Hence, the history of pollution 
control, respect for principles of federalism, and the structure of most Federal envi- 
ronmental statutes dictate that the States play a dominant role in enforcement. 

A more practical justification for State enforcement is the claim that decentralized 
enforcement is more flexible and responsive than enforcement by a centralized 
agency such as EPA. The provisions in Federal statutes allowing a State to attain 
authorization to enforce the Federal program reflect the belief that the level of gov- 
ernment closest to the environmental problem should be the primary enforcer, pro- 
vided it has the capability and will to enforce.®® But, as outlined above, the capabil- 
ity and will of States to enforce present a problem in most States at one time or 
another. Thus, to say that States should enforce where they have the capability and 
will does not eliminate the need for Federal enforcement but rather highlights the 
concerns that justify Federal enforcement. 

By being closer to the problem, State enforcement agencies, in theory, can obtain 
better information on the nature of the compliance problem. States have more inter- 
action with the regulated community and are better able to monitor their compli- 
ance.®® It is not surprising, therefore, that 90 percent of environmental inspections 
are performed by State environmental agencies.®® EPA simply does not have the re- 
sources or physical proximity to monitor and inspect sources in 60 States, and it 
may be at a particular disadvantage in trying to respond to a situation that requires 
rapid governmental action. 


Peter Baker, Allen’s Pac Took $100,000 From Company Under Probe, Washington Post, Oct. 
25, 1995, at Al. 

^^Law of Environmental Protection §6.02[3] (Sheldon M. Novick et al. eds., 1990). 

23 See Frank P. Grad, Treatise on Environmental Law §2.03 (1992). 

^''See Brown v. EPA, 530 F.2d 215 (4th Cir. 1975), vacated and remanded per curium, 431 
U.S. 99 (1977) (case remanded because EPA agrees, after losing in court of appeals, to modify 
regulations requiring States to enforce Federal transportation control plans); Edward L. 
Strohbehn, Jr., The Bases for Federal/State Relationships in Environmental Law, 12 
Eenvironmental Law Kept. (Environmental Law Inst.) 15,074, 15,075 (1982). 

25 Evan J. Ringquist, Environmental Protection at the State Level 45 (1993). 

National Academy of Public Administration, Setting Priorities, Getting Results 72 (1995); 
Environmental Law Institute, Report of the Colloquium on Federal-State Relations in Environ- 
mental Enforcement 7 (1991). 

22 David R. Hodas, Enforcement of Environmental Law in a Triangular Federal System; Can 
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State enforcement officials also may be more responsive to local needs and condi- 
tions than Federal officials who do not reside in the area.^s This could result in 
more enforcement, if enforcement policies and procedures provide for citizen input 
and if officials are sensitive to citizen concerns. Conversely, it could give the regu- 
lated community greater access to the agency’s personnel and more influence over 
enforcement decisions. At least with the enforcement of hazardous waste site clean- 
ups by State agencies, citizens want expanded Federal involvement because they 
view States as “more readily subject to political pressure from industry. ”3° 

A greater awareness of local conditions may facilitate more flexible, tailored en- 
forcement programs that take into account local geographic, economic and social 
conditions and focus on the area’s most severe enforcement problems. Thus, rather 
than all States spending the same proportion of resources on a problem regardless 
of the local conditions, State officials can focus enforcement programs toward areas 
that will result in the greatest amount of compliance and environmental protection 
for the same level of enforcement resources. On the other hand, awareness of local 
conditions, particularly local economic conditions and the economic and political 
power of the violator, may make State regulators less inclined to take necessary en- 
forcement actions. For example, Maryland’s failure to take enforcement action 
against a steel manufacturer for extensive, longstanding violations was attributed 
to “the cozy relationship large companies develop with State regulators. In addi- 
tion, while the ability to weigh the local costs and benefits may be beneficial to the 
immediate area, it may result in an uneven playing field if a local pollution source 
is allowed to avoid compliance costs that are imposed by other States. 

Rare is the proponent of devolution who does not refer to Justice Brandeis’ obser- 
vation that one of the benefits of federalism is that it allows States to serve as lab- 
oratories of democracy for novel social and economic experiments. Indeed, many 
Federal environmental statutes are based on programs that were first developed at 
the State level. However, it is also true that EPA has played a major role in numer- 
ous advances in enforcement, such as multimedia, industry sector, and environ- 
mental justice enforcement initiatives.^^ Even where State experimentation does re- 
sult in an innovative solution, the Federal Government is uniquely situated to take 
that successful experiment out of the State lab and see that it is implemented across 
the country. In fact, because “innovative policies” tend to be adopted primarily by 
a few States with more liberal or progressive State governments,®^ the inability of 
EPA to diffuse inventions to all States may exacerbate differences in environmental 
protection between States if laggard States fail to adopt the new policies. 

One of the most compelling original justifications for Federal enforcement has 
been diminished by the dramatic growth in the size and capability of State environ- 
mental agencies. Because of this growth, some believe that Federal enforcement and 
oversight of State programs may at times undermine the efforts of competent State 
enforcement agencies by making the State appear less able to handle the State’s 
problems, by discouraging violators from resolving their disputes with the State for 
fear that EPA may still take enforcement action, or by diverting State resources to 
the demands of Federal oversight or to EPA-targeted priorities that may not reflect 
the true needs of the State.®’' 

Not all States, however, are equally able or willing to enforce Federal laws. Not 
surprisingly, the most eloquent proponents of a reduced Federal role in enforcement 
generally are from States with strong State pro-ams. But a Federal enforcement 
presence that may seem burdensome in strong States appears absolutely essential 
in a State where releixed environmental enforcement is seen as a way to induce eco- 
nomic development.®® Therefore, although the concern that States lack the resources 
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and commitment to aggressively enforce environmental laws may be less justified 
than in the past, without a significant EPA role in enforcement, compliance and en- 
vironmental quality would suffer in many States.^® 

Finally, the Federal Government cannot handle all, or even most, enforcement. In 
1994, States brought approximately 80 percent of all enforcement actions.®'^ Regu- 
latory programs are covering an expanded number of increasingly small sources, 
making it even less likely that EPA could handle most enforcement, thereby increas- 
ing the benefits of having most enforcement done by the government entity closest 
to the problem. This need for State enforcement of Federal programs, however, does 
not argue for no Federal role, or even for a reduced Federal role. It does, however, 
dictate that the Federal Government not unduly interfere with the primary job of 
enforcement performed by the States. 

Thus, while some of the original arguments for Federal enforcement may find less 
support today, there are still compelling justifications for a significant Federal role 
in enforcement. 

IV. CRITERIA FOR DEFINING THE LIMITS OF DEVOLVING ENFORCEMENT 

While there are many justifications for Federal enforcement of environmental 
laws and perhaps an equal number of arguments in favor of State enforcement, a 
consensus on the criteria for determining the appropriate level of government to en- 
force environmental laws is lacking. Most arguments for further or complete devolu- 
tion of enforcement to the States are ideologically based. Federalism, it is contended, 
mandates that without a compelling justification for Federal involvement, the polic- 
ing of pollution is best left to the States. 

Yet federalism claims may mask a hidden agenda of deregulation — an often 
unspoken benefit of more decentralized enforcement is not just that it allegedly will 
work better or be more responsive to local concerns, but it is also likely to be less 
effective and result in less regulation if States are unwilling or unable to aggres- 
sively enforce the law. President Reagan’s New federalism was not just an attempt 
to transfer power back to the States; it also aimed to eliminate the perceived regu- 
latory excesses of pollution control regulations.®® Devolution wasn’t just an end; it 
was also a means to deregulate. 

Likewise, some current proponents of devolution mix their calls for a transfer of 
power to tbe States with tales of regulatory excess and a sermon on the virtues of 
less government regulation. Even without such obvious deregulatory goals, the hid- 
den agenda behind earlier attempts to devolve enforcement taints the present pro- 
ponents of devolution and requires proponents to justify a shift in enforcement au- 
thority on public policy, not just ideological, grounds. 

It is also the case that the public cares less about ideology when it comes to ques- 
tions about the division of authority between the Federal and State governments 
and more about what works and what it costs. When asked whether Federal or 
State government should have more responsibility for achieving environmental pro- 
tection, Americans preferred the Federal Government over State government by a 
50 percent to 38 percent margin.®® According to one survey, 60 percent of the public 
opposes reducing the compliance powers of EPA, while 70 percent feel the Federal 
Government has not gone far enough to protect the environment.'^® These polls sup- 
port the observation that “[t]here is no guarantee that Washington can do any bet- 
ter, but in the face of State and local failure the American public tends to turn to 
the national government. In fact, the public looks to the national government to 
solve any major problem, regardless of how successful the other levels of govern- 
ment have been.”4i 

Therefore, if we should respect the desires of the public and base the limits of 
devolution on who gets the job done rather than on ideology, then what we need 
are pragmatic grounds for any further devolution of enforcement authority. Sound 
public policy criteria and demonstrated results, not abstract political doctrines of 
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federalism versus nationalism or unspoken agendas of deregulation, should deter- 
mine the level of government that is most appropriate to enforce environmental 
laws. 

Surely the first criteria for any pragmatic devolution ought to be the relative ef- 
fectiveness of Federal and State enforcement. There is great concern that the 
present amount of governmental enforcement is inadequate. Polls show that an 
overwhelming percentage of the public wants stricter enforcement of existing envi- 
ronmental laws, and rightly so, given that violations of Federal environmental 
laws are widespread.''^ Two-thirds of corporate counsel admitted in 1993 that their 
businesses operated in violation of environmental laws during the past year.'''' Half 
of all corporate environmental managers believe that the Federal Government’s en- 
forcement is inadequate, citing the need for more enforcement to ensure that all 
companies are treated equally.''® 

The difficulty lies, not in gaining agreement on the need for more effective en- 
forcement, but in defining and measuring enforcement effectiveness. While EPA 
often focuses its resources on high visibility cases that advance the goal of general 
deterrence. States have traditionally taken a less confrontational approach, often 
preferring to work informally with the violator to bring it back into compliance.''® 
Thus, attempts to evaluate the effectiveness of an enforcement program through the 
number of enforcement actions or the size of the penalties assessed may overlook 
other important measures of compliance. Even if there were agreement on some “ob- 
jective” measure of enforcement success, because EPA often takes the lead in larger, 
more difficult cases, numbers alone are not likely to reflect the relative success of 
the two levels of enforcement. Thus, there is no agreement on how to define a suc- 
cessful program. 

Ideally, measures of effectiveness could be compared for State-run programs, fed- 
erally-run programs, and programs with State implementation and Federal over- 
sight. However, there is no published empirical study comparing the effectiveness 
of Federal and State environmental enforcement, leading one commentator to ob- 
serve that although it is often claimed that States have advantages over Federal en- 
forcement, “[i]t is unclear whether these State advantages are real or primarily re- 
ceived as articles of faith.”''’ 

Although a systematic study is lacking, a number of observations have been made 
about the success of various State and Federal enforcement programs. When Iowa 
returned responsibility for its municipal water monitoring to EPA in the early 
1980’s, EPA managed to conduct only about 15 percent of the number of inspections 
formerly performed by the State.''® An EPA official observed that if only a small 
number of delegated States were to return their programs to EPA, because of re- 
source constraints “there would be less enforcement, not more.”''® 

Critics of the Superfund program point to the lengthy time for EPA cleanups and 
the small number of completed cleanups, as compared to sites addressed by State 
programs, as evidence of the lack of effectiveness of Federal enforcement pro- 
grams.®® However, this observation overlooks the fact that EPA, by law, focuses on 
emergency cleanups and the most hazardous sites. It also fails to acknowledge that 
the mere threat of becoming a Federal Superfund site has encouraged responsible 
parties to cooperate with State cleanup efforts. Undoubtedly, the influence of EPA’s 
independent enforcement authority on the success of State enforcement programs 
makes it difficult to predict the results if EPA were to cease enforcement activity. 

Problematic as EPA enforcement has been. State enforcement has not necessarily 
been any more successful. The General Accounting Office found that the track 
record of States in carrying out enforcement of Federal laws, particularly in assess- 
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ing penalties and in ensuring that any penalty assessed at least recovers the eco- 
nomic benefit of noncompliance, “is even more disappointing” than the record of 
EPA.51 Government studies repeatedly document the failure of States to take nec- 
essary enforcement actions for violations of water pollution, drinking water and haz- 
ardous waste regulations.®^ 

Historically, withdrawal of Federal enforcement has not resulted in more State 
environmental enforcement. When the Reagan Administration greatly reduced Fed- 
eral enforcement and increased State responsibilities. States also reduced their envi- 
ronmental regulatory activities, especially their enforcement of laws and regula- 
tions.®® Indeed, if the withdrawal of Federal authority as a backstop to State en- 
forcement efforts is coupled with reductions in Federal grants for State enforcement 
efforts, as is expected over the next few years because of the budgetary problems 
of the Federal Government, then State enforcement may become dramatically less 
effective than at present. 

Therefore, although a lack of data hinders the ability to judge the relative effec- 
tiveness of the two enforcement programs, there is no compelling case on effective- 
ness grounds for eliminating or drastically reducing the Federal role. 

Efficiency is the second criterion by which to judge the limits of pragmatic devolu- 
tion. An efficient enforcement program would maximize enforcement effectiveness 
for a given expenditure, generate the lowest enforcement costs for a given level of 
compliance, or provide marginal benefits of increased enforcement at least equal to 
the marginal costs of additional enforcement.®'^ Once again, lack of data prevents 
a conclusion on the relative efficiency of Federal and State enforcement programs. 

It is clear, though, that EPA’s enforcement expenditures are a small part of the 
overall Federal budget. Indeed, EPA’s expenditures are only 0.4 percent of the Fed- 
eral budget, and enforcement makes up only a modest part of EPA’s total operating 
budget.®® Moreover, while EPA’s responsibilities have increased significantly, the 
buying power of EPA’s budget in 1992 was only 55 percent of what it was in 1978.®® 

Federal enforcement is efficient, at least when measured in terms of enforcement 
dollars spent and relief received, and is even a source of revenue for the govern- 
ment. In 1991, for every dollar spent, civil judicial environmental enforcement ac- 
tions returned $25 to the U.S. Treasury; criminal enforcement actions returned $3.®’^ 
In fiscal year 1994, the U.S. Department of Justice’s Environmental Enforcement 
and Environmental Crimes Sections collected more than $80 million in penalties 
and fines alone, all on a total budget, including all Superfund cases, of $50 mil- 
lion.®® EPA’s enforcement programs also return more in benefits than they spend 
on enforcement. In 1994, EPA recovered $151 million in civil penalties and criminal 
fines and more than $740 million in non-Superfund inmnctive relief and supple- 
mental environmental projects at a cost of less than $230 million.®® These effi- 
ciencies, coupled with the high nationwide rates of noncompliance, make it hard to 
justify drastic cuts in Federal enforcement budgets that would have the resulting 
indirect effect of devolving an even greater proportion of enforcement responsibil- 
ities to the States. 

In spite of these impressive statistics, it is generally assumed that States run 
their enforcement programs more efficiently than EPA, presumably because State 
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salaries are less than Federal salaries and, by being closer to the source of the prob- 
lem, travel and other costs are lower.®o One of the few available comparisons re- 
sulted when EPA was forced to resume implementation of Idaho’s air quality pro- 
gram for 15 months beginning in July 1991. One EPA official estimated that it cost 
the Federal Government at least double what it cost the State to run the program; 
another commentator claims that EPA reportedly spent almost five times as much 
to maintain the Idaho program that year as the State would have spent to do the 
same job.®i 

Even this natural experiment suffers from problems that make comparisons dif- 
ficult. Because EPA could not hire employees for what the agency viewed as a tem- 
porary program, EPA was forced to hire more expensive private contractors to im- 
plement the program.®^ Moreover, while this example suggests that it might cost 
EPA more to run an enforcement program (or at least a new program) than it would 
cost the State to continue with its existing program, the Idaho example tells us 
nothing about the effectiveness of either the State or EPA-run enforcement program. 
Therefore, while it might cost more, a federally-run enforcement program might re- 
sult in greater compliance. 

Other issues further cloud any accurate assessment of efficiencies. A certain 
amount of overlap and duplication of effort exists between Federal and State envi- 
ronmental enforcement programs, as is true in other areas of dual enforcement, 
such as drug-related crimes, civil rights, and workplace safety. The most controver- 
sial form of duplication, independent enforcement action by EPA in an authorized 
State, is EPA’s most effective means to oversee State enforcement programs and 
provides significant deterrence value.®® While overlap increases compliance, if one 
level of government could implement all enforcement and attain results comparable 
to what are now being achieved by dual enforcement, then costs could be saved. But 
this is a very big “if,” the general agreement that, were the Federal Government 
to decrease its environmental enforcement activities, many State programs would be 
weaker, deterrence would suffer, and noncompliance would increase. 

It is also repeatedly suggested that there are certain inefficiencies with nation- 
wide enforcement programs because they focus resources on issues that may not be 
problems in particular localities. ®'‘ While this is likely true in some circumstances, 
national enforcement serves other important goals such as providing equitable treat- 
ment of the regulated community and helping ensure equal environmental protec- 
tion for all citizens. Federal officials could address any such inefficiencies by tailor- 
ing enforcement efforts to address local problems and providing greater decision- 
making discretion to State enforcement officials rather than by abolishing Federal 
enforcement programs. 

Moreover, just as EPA cannot accomplish all enforcement, it is unreasonable to 
assume that States can assume all enforcement responsibilities, particularly if there 
are reductions in Federal grants to State enforcement programs. In fact, cuts in 
Federal grants could have the unintended effect of increasing the need for Federal 
enforcement as States may become increasingly reluctant to assume Federal respon- 
sibilities that appear to be yet another unfunded mandate and may decide to return 
pollution control programs to EPA.®® 

Finally, pragmatic devolution requires that officials vest enforcement responsibil- 
ities in a level of government that can ensure equitable treatment of citizens and 
businesses. The desire to ensure that the benefits and costs of environmental protec- 
tion are evenly distributed was a compelling reason for the establishment of Federal 
environmental programs. However, national pollution standards do little to ensure 
equal protection if these requirements are not uniformly enforced throughout the 
country. 

Federal enforcement plays a major role in seeking to ensure fair and equitable 
treatment of the regulated community. As markets for goods and services have be- 
come increasingly national and international, centralized enforcement programs are 
in a unique position to provide consistent enforcement policies and practices.®® If a 
company violates a Federal pollution control standard in Louisiana, then it should 
expect roughly the same enforcement response as a similarly situated company in 
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California or New York. Only a significant Federal enforcement program, as argued 
above in Part II, can maintain this level playing field and minimize the market im- 
balances that might result from unequal enforcement among the States. 

Citizens likewise are entitled to an equitable level of environmental protection. 
“The justification for uniform [national] standards is that each citizen has an inher- 
ent right to the same level of environmental quality (or the same level of environ- 
mental risk).”®'^ This expectation of environmental protection has become so perva- 
sive that it is now viewed by persons of every political party “to be an inalienable 
right that they rank alongside liberty and the pursuit of happiness.”®® If we believe 
that businesses should expect similar treatment for violations of the same Federal 
standard, then should not a citizen of Louisiana expect that he or she will receive 
the same Federal protection from environmental hazards, and a comparable enforce- 
ment response for violations of Federal standards, as a person residing in California 
or New York? 

Balanced against this right of citizens to equal protection is the desire of States 
to implement their own enforcement programs. However, important as it may be to 
respect federalism and State autonomy, national environmental standards mean 
nothing if citizens cannot expect equal enforcement of those standards regardless of 
where they live. Thus, if States alone were allowed to enforce Federal standards or 
if they were free to ignore noncompliance with environmental regulations or tradeoff 
enforcement of environmental laws for promises of economic development, then 
many citizens could lose the uniform levels of environmental protection legislated 
by Congress. If, as reflected in the legislation of national standards, there is agree- 
ment that citizens are entitled to a fundamental level of environmental protection, 
then some government entity must be in a position to ensure on a State-by-State 
basis that the equal protection of citizens is being safeguarded. Even State environ- 
mental officials recognize the role of the Federal Government in ensuring that all 
States provide fundamental public health and environmental protection.®® 

Only Federal enforcement can ensure that citizens, like businesses, are equally 
treated and equally protected. Although the need to ensure equal protection of citi- 
zens may not justify that the Federal Government perform all or even most enforce- 
ment, it does justify a substantial Federal presence to act where and when needed. 
As long as we recognize the right of citizens to equal protection from environmental 
hazards through the promulgation of uniform national standards, then some Federal 
enforcement is necessary to ensure that States respect and protect those rights. 

V. CONCLUSION 

Based on my analysis, I do not believe that devolution of all enforcement of Fed- 
eral environmental laws to the States is supportable. The initial justifications for 
Federal enforcement, though they have changed over the past two decades, are still 
largely valid. In addition, although the available data is limited, the public policy 
criteria of effectiveness, efficiency and equity do not support a dramatic reduction 
in Federal enforcement. Unfortunately, this lack of data also hinders informed 
choices about the proper mix of Federal and State enforcement and makes it dif- 
ficult to define the appropriate limits of devolving Federal enforcement. 

It is apparent from the information that is available that because of resource limi- 
tations and respect for principles of federalism, the Federal Government alone can- 
not and should not administer all, or even most, enforcement. On the other hand, 
because pollution has economic and public health impacts that transcend State 
boundaries, States cannot execute all enforcement. States also lack the will and re- 
sources to address all violations. Environmental enforcement problems are just too 
large and too complex for any one level of government to handle. 

To argue that there should not be a dramatic reduction in Federal enforcement 
is not to suggest that the Federal-State enforcement relationship could not be im- 
proved. Reforms are needed that will make enforcement programs work better by 
minimizing unnecessary duplication and conflicts between Federal and State pro- 
grams. ERA and the States are considering a number of new oversight reform pro- 
posals, such as the development of new enforcement performance measures, “dif- 
ferential oversight,” and increased use of block grants. Provided that issues of en- 
forcement devolution are resolved on sound public policy, not ideological, grounds, 
these proposal have the potential to improve both enforcement and Federal-State re- 
lations. 
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Therefore, I urge you to encourage EPA and the States to both: (1) gather addi- 
tional data on the effectiveness and efficiency of Federal and State enforcement so 
that this important issue can be resolved on pragmatic grounds; and (2) continue 
efforts to coordinate and cooperate on enforcement so that Federal and State govern- 
ments can provide the public with what they want and need — effective, efficient and 
equitable enforcement of Federal environmental laws. 

Thank you for allowing me to testify before the Committee, and I hope that my 
remarks are useful to you in addressing this important issue. I will be happy to an- 
swer any questions you may have. 


Prepared Statement of Todd Robins, Environmental Enforcement, 

U.S. Public Interest Research Group 

I. introduction 

Good morning. Chairman Chafee, Senator Baucus and distinguished members of 
the Environment and Public Works Committee. My name is Todd Robins; I am an 
environmental attorney with the U.S. Public Interest Research Group. U.S. PIRG 
is the national lobbying office for the State PIRG organizations active in more than 
30 States around the country. The State PIRGs are non-profit, non-partisan environ- 
mental and consumer watchdog groups with nearly one million citizen members na- 
tionwide. I also chair the Clean Water Network’s Enforcement Work Group, and in 
that capacity, work with citizen litigators, citizens suit plaintiffs, and grassroots 
groups fighting illegal pollution in their communities around the country. The Clean 
Water Network is a national coalition of over 900 groups, including environmental 
organizations, labor unions, and commercial and recreational fishers, all dedicated 
to strengthening the Clean Water Act and its implementation in the States. All of 
these groups have endorsed a Clean Water enforcement platform which calls for 
mandatory minimum penalties for serious violations, simplified and strengthened 
citizen suit authority, and increased citizen right to know about polluted waterways. 
Finally, I am a member of the Steering Committee of the Network Against Cor- 
porate Secrecy, a network of environmentalists and community groups around the 
country working together to fight corporate secrecy laws and protect the public’s 
right to know. 

Fair and effective enforcement of our environmental laws is an issue of substan- 
tial importance to the PIRGs and its members. We have brought more than 80 suc- 
cessful citizen enforcement suits, recovering over $46 million in payments for viola- 
tions. Most importantly. New Jersey PIRG helped to write and pass the country’s 
strongest Clean Water enforcement law in 1990 — a law that has been remarkably 
successful, and a law about which I plan to speak in some detail today. 

I am here today to provide the Committee, from the perspective of the public in- 
terest, an analysis of the environmental enforcement crisis that exists in many 
States around the country, and to offer a vision of a more effective Federal-State 
partnership and how it could function to address this crisis. I would like to say at 
the outset what may otherwise get obscured by this discussion — namely that the 
public, the agencies represented here today, and law abiding companies disadvan- 
taged by scofflaw competitors, I believe, share the same goal: which is compliance 
in the first place, achieved efficiently. The purpose of my testimony today is to dem- 
onstrate that the way we get there is not by voluntary, hand-holding approaches, 
but by creating a constructive partnership between the States, EPA, and citizens 
that maintains a genuine, firm and predictable threat of serious consequences for 
those who choose to violate pollution laws. 

Specifically, I would like to make three points. The first is that the failure or un- 
willingness of States to enforce the law, in conjunction with corporate secrecy, im- 
munity, and deregulatory policies in some States, has encouraged widespread viola- 
tions of our environmental laws and promoted an atmosphere for scofflaws in which 
it simply pays to pollute. The second point is that, despite several important exam- 
ples of Federal enforcement intervention in the face of inadequate State action, the 
U.S. Environmental Protection Agency (EPA) is not doing enough to assure compli- 
ance with the laws it oversees, but instead has also measurably reduced its commit- 
ment to effective Federal environmental enforcement in recent years. Third, and fi- 
nally, the firm, but fair, no-nonsense approach to Clean Water Act enforcement that 
we have seen in New Jersey since 1990 — characterized by mandatory minimum pen- 
alties for serious violations, stronger citizen suit provisions, better monitoring and 
reporting, and adequate resources — should serve as a national model for enforce- 
ment of the Clean Water Act and other Federal environmental statutes. Key aspects 
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of the New Jersey law are embodied in Federal legislation introduced this year by 
Senators Lautenberg and Torricelli (S. 645). 

II. SERIOUS VIOLATIONS OF ENVIRONMENTAL LAWS ARE WIDESPREAD 

Recently, representatives of polluting industries have asserted that “the vast ma- 
jority of the regulated community has demonstrated its strong commitment to oper- 
ating within the regulatory structure” and that environmental “compliance is the 
rule, not the exception.”^ However, the data EPA has compiled on Clean Water Act 
violations tell a different story. U.S. PIRG has endeavored to tell this story to the 
public throughout the 1990’s by researching, analyzing, and releasing this data 
showing that an alarming number of major point source polluters seriously and 
chronically violate the law. 

In March of this year, U.S. PIRG released our Dirty Water Scoundrels report, doc- 
umenting serious violations of the Clean Water Act by the Nation’s largest facilities 
from January 1995 through March 1996. We were disturbed to find that nearly 20 
percent of the major industrial, municipal and Federal clean water permit holders 
nationwide were listed by EPA in Significant Noncompliance with the Clean Water 
Act in at least one quarter during this period. 

What’s more, these EPA numbers are probably just the tip of the iceberg. When 
we looked at industry’s self-reported discharge monitoring information for just the 
first quarter of 1996, we found that 576 — or 21 percent — of the nations’s major in- 
dustrial polluters exceeded their pollutant limits by 50 percent or more. That is 
nearly three times the number of companies EPA listed in Significant Noncompli- 
ance during this single quarter. 

Unfortunately, national rates of compliance with the Clean Air Act are not readily 
available. The lack of information is, in part, attributable to the fact that some 
States seriously and purposely under-report the number of significant violations of 
the Act.2 An EPA Inspector General report earlier this year found that although the 
State of Pennsylvania reported only six major air pollution violations in 1995, a re- 
view of the data revealed that in fact 64 of 270 Pennsylvania plants (24 percent) 
had committed major violations in that year.^ According to that report, the data 
“strongly suggests the potential for problems in other States.”’’^ 

III. WIDESPREAD NON-COMPLIANCE HAS BEEN ENCOURAGED BY STATES’ INADEQUATE 

ENFORCEMENT 

Clearly, when one in every five major Clean Water Act permit holders is a serious 
or chronic violator, compliance cannot be said to be the rule. We think the findings 
of the U.S. PIRG and the EPA Inspector General reports demonstrate gross and un- 
acceptable levels of non-compliance with our environmental laws. The question, 
then, is: why are serious and chronic violations so widespread? The answer is obvi- 
ous: our Federal environmental laws are not being enforced effectively. Weak and 
inconsistent enforcement at the State level encourages non-compliance, creates a 
“race to the bottom” in which companies shop for States with weak standards, and 
disadvantages law abiding companies who take their environmental responsibilities 
seriously. Without environmental cops aggressively on the beat, without a credible, 
predictable deterrent to illegal pollution, polluters have little incentive to clean up 
their acts and plenty of incentive to disregard the law. 

Historically Weak State Enforcement 

The problem of inadequate State environmental enforcement is not a new one. In- 
deed, in 1991 Richard Hembra, the Director of Environmental Protection Issues at 
the U.S. General Accounting Office, described enforcement of water quality laws as 
“weak and sporadic.”® According to Hembra: 

Despite serious and longstanding violations, most enforcement actions are in- 
formal slaps on the wrist rather than formal actions, such as administrative 
fines and penalties. Further, even in the relatively few cases where penalties 
have been assessed, they are often significantly reduced or dropped . . . With- 
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out enforcement, dischargers have little incentive to incur the cost of pollution 
control. At the same time, industrial dischargers that do abide by program re- 
quirements are unfairly placed at a disadvantage with those who choose not to 
invest in pollution control equipment and practices.® 

In a 1989 EPA Inspector General audit of enforcement under all EPA programs, 
the IG concluded that penalties rarely were sufficient to recover the economic bene- 
fit the violator had gained from avoiding compliance.^ 

When penalties are reduced to below what it would cost to comply with the 
environmental laws, they encourage rather than deter noncompliance. Small 
fines and lengthy time limits to achieve compliance promote a pay-to-pollute 
mentality.® 

The Enforcement Crisis Has Worsened 

Today, the problem in many States appears to be growing worse. A significant 
number of States around the country have explicitly reduced, or even dismantled, 
their already weak, under-funded environmental enforcement programs under the 
philosophy that voluntary, hand-holding compliance assistance efforts will achieve 
compliance more efficiently.® State and EPA data, as well as anecdotal evidence 
from around the country indicates that the opposite is true: as the numbers of in- 
spections conducted, enforcement actions taken, and penalties collected by State en- 
vironmental departments have declined rapidly and dramatically, rates of non-com- 
pliance, as described earlier, have remained persistently high and in some States 
have worsened. It is critical to note that when a decrease in enforcement actions 
and penalties is accompanied by a parallel decline in violations, as has happened 
in New Jersey under a mandatory minimum penalty scheme that I will discuss 
later, the goal of compliance efficiently achieved has been met. The data and infor- 
mation U.S. PIRG has gathered from around the United States demonstrate that 
most States are nowhere near this goal, and many are headed in the wrong direc- 
tion. 

U.S. PIRG is currently in the process of compiling information on State environ- 
mental enforcement into a comprehensive national report. What follows is a sam- 
pling of what we have learned, containing data and examples that are either par- 
ticularly egregious or may be of special interest to members of the Committee: 

• The Commonwealth of Virginia and its Department of Environmental Quality 
(DEQ) have received significant publicity as a leading example of States’ “resistance 
to vigorous enforcement of Federal environmental laws.’’^® In 1993, citizen groups 
filed a petition asking EPA to revoke Virginia’s delegated authority to implement 
the Clean Water Act for the Commonwealth’s failure to correct long-standing viola- 
tions and its failure to pursue adequate enforcement penalties, among other 
things. 

Since then, the situation has only deteriorated. According to a recent report by 
the Virginia General Assembly’s Joint Legislative Audit and Review Commission, 
top DEQ officials “have chosen to disregard the State’s laws and Constitution and 
were skirting Federal environmental requirements to favor industry.”i2 Water in- 
spections are down 38 percent since fiscal year 1990; DEQ has not maintained com- 
puterized water compliance information for over 2 years; enforcement referrals to 
the Office of the Attorney General have fell from 30 in fiscal year 1989 to 1 in fiscal 
year 1996; civil penalties for water violations in fiscal year 1996 totaled $4,000, a 
98 percent decline from fiscal year 1994, and civil penalties for hazardous waste vio- 
lations dropped by 94 percent in the same period, i® According to the report, this de- 
cline in enforcement “does not correlate to any increase in compliance with the 
law.”i4 

• Although approximately 26 percent of major Oklahoma water polluters were 
listed by EPA in “Significant Non-Compliance” with their Clean Water Act permits 
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at least once from July 1993 through March 1996 Oklahoma’s Department of En- 
vironmental Quality (DEQ) collected a total of $1,000 in fines for water violations 
from fiscal year 1994 through fiscal year 1996 J® The story of DEQ’s Air Quality Di- 
vision is similar: notices of violation and consent orders have decreased in recent 
years, and fines for air pollution violations dropped 86 percent from fiscal year 1994 
to fiscal year 1996. Weak air pollution enforcement in Oklahoma is not a new prob- 
lem, however. One longstanding beneficiary of DEQ’s unwillingness to enforce air 
pollution laws has been the Sun Oil Company refinery in Tulsa. According to a Jan- 
uary 1989 internal Sun Oil memo, their Tulsa facility reported fewer environmental 
violations than other Sun refineries because, among other things, DEQ did not con- 
duct routine inspections of the refinery to monitor compliance. More recently, resi- 
dents nearby the refinery have been pressing DEQ to take action against Sun for 
repeated nighttime releases of sulfur, hydrocarbons, and hydrofluorides — some of 
which have sent neighbors to the hospital with headaches and lung ailments — but 
the department has still never conducted an inspection or issued a Notice of Viola- 
tion, 

• In Alabama, after several years of steady cuts in the State Department of Envi- 
ronmental Management’s (DEM’s) budget, waterway assessments and discharger in- 
spections are at an all-time low. Inspections dropped 62 percent from 1994 to 1995 
alone, and the percentage of waters assessed by the State in 1994 was only 17 per- 
cent, the lowest in the southeast, Meanwhile, Alabama ranked tenth worst in the 
Nation with 44 major water polluters listed in Significant Non-Compliance with the 
Clean Water Act from January 1995 through March 1996.^® 

• According to U.S. PIRG’s March 1997 study, the State of Missouri ranked third 
worst in the Nation with 44 percent of its major water polluters in Significant Non- 
Compliance with the Clean Water Act at least once during a recent period. A review 
of Clean Water Act permit files at the Missouri Department of Natural Resources 
by the Ozark Chapter of the Sierra Club revealed that many of the listed non-com- 
pliers have long histories of almost constant violations of water standards. The files 
of the State’s two major lead mining companies. Doe Run and Asarco, showed 
steady patterns of violations going back as far as 1984 and 1968, respectively. In 
fact, the records on Asarco indicate that the company has never been in compliance 
with the Clean Water Act, demonstrating that Missouri DNR’s enforcement program 
has not provided a credible deterrent that succeeds in returning violators to compli- 
ance. 

• In Florida, where civil penalties imposed against violators by the Department 
of Environmental Protection (DEP) are down in some regions of the State by 90 per- 
cent since 1993,^1 the State’s recently delegated Clean Water Act permit program 
is particularly troubled. In 1995 and early 1996, 87 major facilities in Elorida were 
listed by EPA in Significant Non-Compliance with the Clean Water Act, the second 
highest number of violators in the country for that period.^^ What is worse is that 
a substantial number of those polluters were violating out-of-date permits: recent 
U.S. EPA Region IV statistics indicate that 41 percent of Florida’s major industrial 
facilities are operating with expired permits, the worst in the southeastern region.^® 

• A recent U.S. EPA Region I audit of the Connecticut Department of Environ- 
mental Protection’s (DEP’s) enforcement program revealed serious shortcomings in 
the department’s water bureau.^’' According to the audit, the water bureau shifted 
most of its enforcement personnel to other areas in 1993, and since then has con- 
ducted significantly fewer inspections and issued many fewer notices of violation for 
water violations. In addition, notices and orders issued or negotiated since late 1992 
have gone unmonitored.^® During the same period industrial non-compliance with 
the Clean Water Act has worsened — with one in five of the State’s major industries 
in serious violation from mid-1993 through 1994^® and one in four in serious viola- 
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tion from 1995 through early 1996.^’ The audit also found that DEP ignores chronic 
violations, delays initiation of enforcement actions, substantially reduces penalties 
without justification, and systematically fails to recover the economic benefit gained 
by violators from avoiding compliance.^® Most recently, the department has come 
under scrutiny for accepting a relatively low fine from MacDermid chemical com- 
pany, whose 1994 spill of 1,500 gallons of corrosive, copper-containing liquid into the 
Naugatuck River killed 12,000 fish. MacDermid’s C.E.O. has been identified as a po- 
litical contributor to Governor Jim Rowland. 

• Recent data show that more than 40 percent of South Carolina’s major indus- 
trial water polluters were considered in Significant Non-Compliance with their per- 
mits during 1995 and early 1996, the third highest percentage in the U.S. for that 
period.^® One company not on that list was Laidlaw, a company that operates a haz- 
ardous waste incinerator in the State. When citizens sued Laidlaw for dumping sig- 
nificant quantities of mercury over its permit limits into a nearby stream, the State 
Department of Health and Environmental Control (DHEC) imposed a modest pen- 
alty in order to block the citizen suit from proceeding. When the court found that 
civil penalties that amount to less than the economic benefit to the polluter are not 
sufficient to block a citizen suit, DHEC simply relaxed Laidlaw’s mercury limit so 
significantly as to make the violations “go away.”®° 

• Although 53 major water polluting facilities in New York committed serious 
Clean Water Act violations in 1995 and early 1996, the New York State Depart- 
ment of Environmental Conservation (DEC) experienced a 45 percent decline in the 
number of formal water enforcement actions it initiated from 1992 to 1996. In ad- 
dition, according to U.S. EPA’s Office of Enforcement and Compliance Assurance, 
DEC has issued general stormwater permits to only 14 percent of the 10,000 indus- 
trial facilities and municipalities subject to stormwater controls. Among the worst 
casualties of DEC’s neglect is Lake Onondaga, widely regarded as the most polluted 
lake in the United States. Despite the fact that the lake’s primary polluter, the Met- 
ropolitan Syracuse Sewage Treatment Plant (Metro), settled a citizen suit and 
agreed in 1988 to develop a plan to come into compliance, today no clean-up plan 
yet exists, much less any action to reduce pollution in the lake. In the almost 10 
years since the settlement, DEC has taken no affirmative action against the county 
to enforce the agreement.®® 

• From July 1995 to June 1996, 70 percent of the 334 facilities permitted to dis- 
charge pollutants into Puget Sound in Washington committed violations, the over- 
whelming majority of which were repeat violations. Of the violators, 35 percent were 
listed as serious or chronic. Nonetheless, the State imposed penalties against only 
10 percent of the repeat violators during this period.®'^ 

• Although a recent Mellman Group poll showed that an overwhelming majority 
of Louisiana voters support stronger clean water, clean air, toxic emissions, and 
right to know regulations and believe businesses lobby to weaken environmental 
laws out of greed rather than concerns about job losses,®® the Louisiana Department 
of Environmental Quality has, nonetheless, steadily reduced its commitment to en- 
forcement of current laws in recent years. From 1991 to 1996, enforcement actions 
have declined by 32 percent, the percentage of enforcement actions with penalties 
assessed dropped from 14.7 to 5, and the total number of penalty dollars assessed 
has dropped by 82 percent.®® In addition, the State House of Representatives has 
passed an audit privilege and immunity law that, if enacted, will be among the 
broadest and most pro-business self-audit laws in the county.®'^ Meanwhile, Louisi- 
ana ranked eighth worst in the country, with 57 major facilities listed by EPA in 
Significant Non-Compliance with the Clean Water Act from 1995 through early 
1996.®® 

• According to a report last year of the Environmental League of Massachusetts 
Education Fund, the Massachusetts Department of Environmental Protection has 
been substantially less aggressive about penalizing behavior that violates environ- 
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mental protection laws in recent years.®® While the department has been issuing 
more “Notices of Non-compliance,” (NON) analogous to a warning rather than a 
ticket, administrative penalties have dropped by more than half since 1989.^° A re- 
cent EPA Region I audit found that NONs were issued when penalties should have 
been, including a case where a paper company had multiple serious Clean Water 
Act and Resource Conservation and Recovery Act violations.^'^ Also, inspectors re- 
turned to the scene of violations to follow up on subsequent compliance steps in 
fewer than 2 percent of the cases during 1995 and 1996, despite State guidelines 
requiring subsequent inspections. 

• In California, the San Diego Regional Water Quality Control Board (RWQCB) 
announced its formal decision to commit resources to permitting of new facilities, 
in order to encourage development, rather than enforcement, according to environ- 
mental advocates.'*® One example of weak enforcement involved the San Diego 
County sanitation district, which caused 3,700 sewage spills, dumping 86 million 
gallons of sewage into surface waters that flow into San Diego Bay in the past 7 
years. The RWQCB assessed $5 million in penalties, and then settled for $300,000, 
despite the fact that the sanitation district had avoided $18 million in costs as a 
result of its long history of exceedences.** 

While these data and cases represent only a sampling of the many examples of 
States beating a retreat from their responsibilities to enforce environmental laws, 
they illustrate that an alarming number of States are increasingly allowing for 
strong influence by those being regulated, while others are simply dismantling envi- 
ronmental protections altogether. Moreover, when viewed in the context of persist- 
ently high rates of environmental non-compliance, these findings demonstrate that 
the current approach at the State level of compliance assistance without the under- 
lying deterrent of strong enforcement tools at the ready has sent the message to in- 
dustry that environmental compliance is voluntary, not mandatory. As State agen- 
cies seek to pat the backs of the entities they regulate, with an occasional slap on 
the wrist, the result is that, for scofflaws, it pays to break the law, and for law- 
abiding companies, the playing field is tilted against them. 

State Self-Audit and “Regulatory Innovation” Legislation Further Threaten Enforce- 
ment 

We believe the evidence we have presented raises serious questions as to the abil- 
ity, or inclination, of the States to protect the environment and the health and safe- 
ty of their citizens. As for the ability of States to carry out the mandates of Federal 
environmental law, an increasing number of State officials make the legitimate com- 
plaint that inadequate Federal funding significantly impedes the implementation of 
Federal environmental programs.*® Nevertheless, most State officials have chosen 
not to join citizen groups and environmentalists in their call to improve environ- 
mental funding by shifting the burden from the tax-payers to the polluters. Creating 
polluter-pay mechanisms to fund enforcement and other environmental programs 
would be practical and equitable in a time of fiscal constraint. 

Nevertheless, many State officials have echoed the deregulatory rhetoric of cor- 
porate interests that labels EPA, other Federal agencies, and the Federal programs 
they oversee as harmful to economic development, and have proceeded to create fur- 
ther, more serious resource shortages by actively cutting their own environmental 
agency staffs and budgets. 

What is more, many States have pursued environmental policies that reflect this 
anti-Federal sentiment and reveal that the problem of inadequate State enforcement 
may have more to do with inclination than ability. Although couched in the attrac- 
tive language of “flexibility,” “innovation,” “local control,” and the like, these policies 
seem aimed instead toward effectively minimizing protection of the environment 
and public health in what has been characterized as a “race to the bottom.” 

For example, 21 States, have passed “audit privilege” and/or “immunity” laws that 
dangerously undermine both enforcement and the public’s right to know. Citizens 
groups in Idaho, Ohio, Colorado, Michigan, and Texas have petitions pending before 
U.S. EPA asking the agency to withdraw these States’ authority to enforce Federal 
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environmental laws in light of the obstacles the audit laws potentially pose to en- 
forcement and victim compensation. Audit privilege laws, which allow a company 
that discovers its own violations and corrects them to conceal all internal evidence 
of its violations from the government and citizens, keep vital information out of the 
public’s hands. Under audit immunity laws, a company’s voluntary disclosure of in- 
formation regarding its violations immunizes the company from any civil penalties. 

The rationale behind these laws is to give incentives for more thorough, voluntary 
internal reviews of corporate behavior.'^® However, that rationale, like the rationale 
behind voluntary compliance, is based on an assumption of good faith by polluting 
companies and largely ignores the potential for abuse. By cloaking routinely gen- 
erated corporate information in secrecy, audit privilege laws can make it more dif- 
ficult for those outside, in communities affected by the company’s practices, from 
knowing what the company is doing and holding it accountable. The sunshine pro- 
vided by strong right to know laws, combined with a genuine threat of firm, but 
fair enforcement far better serves the goal of encouraging voluntary compliance, as 
we have seen in New Jersey, where a strong water enforcement program has compa- 
nies taking their permits seriously. 

In a most recent development, some members of the Environmental Council of the 
States, a body of State environmental commissioners, have drafted a legislative pro- 
posal to authorize States to develop and implement “regulatory innovation projects” 
where any Federal standard or requirement under the Clean Water Act, the Clean 
Air Act, the Safe Drinking Water Act, or the Resource Conservation and Recovery 
Act could be waived with no prior U.S. ERA approval.'^'' This draft bill, being for- 
mally circulated among commissioners and informally circulated in Congress, would 
also allow minimum Federal standards to be waived with no requirement of supe- 
rior environmental performance, and would actually allow projects that increase the 
risk to human health or further degrade the environment, as long as the increase 
is not “significant.” The bill also makes no guarantee of equal public participation 
and accountability in the development of projects, and would prohibit Federal and 
citizen enforcement of waived Federal standards. 

Proposals such as this are irresponsible and manifestly inconsistent with the 
States’ mandate to protect the environment and the public whose health would be 
put at risk. Indeed, it is critical to note that, in asserting our grave concern about 
the problem of poor or nonexistent environmental enforcement and other deregula- 
tory policies by the States, our interest is not merely in achieving compliance for 
compliance’s sake. The widespread violations that occur in the vacuum created by 
lax enforcement often have serious consequences for the environment and public 
health. 

Although the attorney for Smithfield Foods, Inc., the pork producer recently held 
liable for illegal dumping into the Pagan River in Virginia, claims “[tjhere’s a dif- 
ference between discharging of a pollutant [over legal limits] and pollution,” the 
facts in many cases around the country demonstrate otherwise. To cite from just a 
few of the examples discussed earlier, the illegal releases by the Sun refinery in 
Tulsa repeatedly sent its neighbors to the hospital, the MacDermid spill in Con- 
necticut killed thousands of fish in the Naugatuck River, and Lake Onandaga has 
been pronounced “dead” to aquatic life after decades of violations by the S3Tacuse 
sewage treatment plant. In fact, a scientific consensus is emerging that the threats 
to human health and the environment posed by toxic pollution are more insidious 
than once thought — toxic chemicals cause not only cancer, but also reproductive, 
respiratory, endocrinological, neurological, and developmental health problems in 
humans and other animals.'^® In addition, these problems can be passed from one 
generation to the next. 

Therefore, when we talk about poor enforcement and serious violations, more than 
the legal status of the violator is at stake, especially for those in communities down- 
wind or downstream, and that is why this is no time to be talking about relcixing 
environmental standards and transforming our environmental law system into one 
of voluntary compliance. 

rv. DESPITE NEED FOR STRONG OVERSIGHT, FEDERAL ENVIRONMENTAL ENFORCEMENT 

HAS ALSO DECLINED 

When enforcement works the way it is supposed to, providing a credible deterrent 
to illegal conduct. States should be able to achieve environmental compliance more 
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efficiently, taking fewer actions and imposing fewer penalties because permits are 
taken seriously. Under these conditions, as we have seen in New Jersey, the State 
is able to assume primary responsibility for the implementation of Federal environ- 
mental laws, while U.S. EPA maintains a constructive, but non-intrusive oversight 
role. 

However, the Federal enforcement role we envision under the alarming conditions 
I have described today is somewhat different. From the perspective of the public in- 
terest, the eagerness States have exhibited to dismantle many hard-won environ- 
mental protections highlights our position that the Federal Government must not 
only continue, but improve, its oversight role of maintaining strong national stand- 
ards. In recent years and months, several — but not enough — examples of EPA fulfill- 
ing its oversight role emerge: 

• In Rhode Island, where the budget of State’s Department of Environmental 
Management (DEM) has been repeatedly reduced in recent years and staffing has 
dropped by more than 100 employees in the past 2 years, the number of State em- 
ployees managing wastewater permits has dwindled to just two people."'^ As a re- 
sult, permits for most treatment plants have expired and violations at others per- 
sist, causing closed shellfish beds, destroyed habitat, and lost recreational opportu- 
nities. Serious problems with DEM’s RCRA, air, and pesticide programs have also 
developed.®® In response, U.S. EPA’s Region I intervened earlier this year in Rhode 
Island’s budget process, and has been working with the State to rebuild DEM in 
order to avoid an EPA takeover of the State’s environmental programs. Recent re- 
ports indicate an agreement is imminent and adequate staffing levels will be re- 
stored. 

• In 1995, in what was described as a “rush to remove barriers to industrial de- 
velopment, ”®i the State of Mississippi significantly slashed the budget and staffing 
of the State Department of Environmental Quality (DEQ), resulting in an almost 
complete collapse of the department’s water enforcement program. Inspections fell 
by a dramatic 96 percent, and expired permits in the State rose 64 percent from 
1993. As a result, U.S. EPA Region IV was forced to take over enforcement of indus- 
trial and municipal permits, inspection of major permitees, and the drafting of some 
permits.®^ Tough action by EPA prompted the State to hire 30 additional personnel 
to enforce pollution laws.®® 

• In Alabama, the Jefferson County sewer system has been experiencing over- 
flows and bypasses for at least 20 years. Despite improvements taken by the county, 
the lack of attention from the State DEM allowed the problem to grow worse. DEM 
never imposed any fines against the county, despite the fact that over one billion 
gallons of raw and partially treated sewage mixed with stormwater were discharged 
into the Cahaba and Black Warrior creeks in recent years, causing five incidents 
where residents were evacuated due to raw sewage flooding in their homes. After 
two and a half years of negotiating, citizen plaintiffs, supported by the intervention 
of the U.S. Department of Justice, have secured a win-win agreement whereby the 
County will develop a remedial plan and pay for a supplemental environmental 
project to reduce stormwater polluted runoff into Cahaba and Black Warrior 
streams.®'^ 

• In Montana, where the State’s water quality enforcement program has been de- 
scribed as “a toothless dog, snarling and lunging at the end of a short chain,”®® EPA 
intervention in some cases has also made a difference. From 1990-1994, of the 30 
water violation cases the State deemed severe enough to warrant action, fines were 
assessed in only two, and problems persisted in more than half. In the case of Mead- 
ow Gold Dairy, where Spring Creek was virtually destroyed by the company’s 
wastewater discharges, the State took nearly 1 year to take formal action, and then 
the action was to give temporary approval of the pollution due to threats that the 
company would shut down.®® The same day in 1991, EPA filed a $5.2 million law- 
suit, eventually collecting $265,000 in penalties for the same violation. Two years 
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later, Meadow Gold again began applying its wastewater illegally. No action was 
taken by the State. 

• With respect to Idaho, Michigan, Ohio, and Colorado, EPA has maintained a 
strong position against these States’ audit privilege and immunity laws. In Idaho, 
when EPA notified the State earlier this year that its audit privilege law would 
need to be changed before the State could receive final approval to carry out the 
Clean Air Act, the State legislature decided to allow the audit law expire at the end 
of the year. In addition, EPA has taken a similarly strong stand in Louisiana in 
the midst of a heated legislative battle surrounding a particularly pro-husiness self- 
audit proposal, threatening to withdraw the State’s right to administer Federal en- 
vironmental programs if the law is enacted.®'^ 

As these cases indicate. Federal Government intervention can play a critical role 
in protecting minimum standards of public health and environmental protection 
when States fail to fulfill their delegated responsibilities. However, given the wide- 
spread nature of inadequate or nonexistent State enforcement, EPA could he and 
should be doing more. Despite cries of EPA “overregulation” by State officials, the 
EPA enforcement presence, if anything, has dwindled. Again, the numbers are illus- 
trative: 

• While EPA Clean Air Act inspections of stationary sources have increased. 
Clean Water Act inspections are down 31 percent. Safe Drinking Water in- 
spections are down 42 percent. Toxic Substances Control Act inspections are 
down 38 percent, and pesticidspections are down 80 percent since fiscal year 
1994. 58 

• Similarly, Administrative Penalty Order Complaints and Administrative 
Compliance Orders fll statutes are down byercent since fiscal year 199458 

• Civil referrals from EPA to the Department of Justice are down 31 percent 
for all statutes since fiscal year 1994, with a 44 percent drop in Clean Water 
Act cases and a 50 percent drop in Clean Air Act cases. 

• In the 10 States where EPA has retained responsibility for issuing Phase I 
stormwater general permits, EPA has issued permits to only 16 percent of the 
near 10,000 facilities potentially subject to storm water controls. 

Thus, when viewed in the context of EPA’s apparent embrace of “devolution” poli- 
cies, illustrated by the 20 “performance partnership agreements” EPA has signed 
with States giving them increased responsibility for environmental enforcement, 
these declining enforcement numbers show a waning Federal commitment to step 
into the void when States turn their backs. 

In addition, even regarding the audit privilege issue, EPA is signalling a retreat. 
In a recent agreement reached with Texas, without consultation with the citizen 
group petitioners, EPA gave its approval in March to several proposed amendments 
to the State law. If the amendments are enacted by Texas, the audit law would, 
nonetheless, continue to hurt the public’s right to know, silence whistleblowers, and 
curb citizen enforcement under State law. Finally, despite the angry response in 
some quarters to EPA’s “overfiling” in the recent Smithfield Foods case in Vir- 
ginia,®^ even the Environmental Council of the States (ECOS) found in its own 1995 
survey that EPA overfiling was not a common occurrence, and that when it did 
occur, it was often “prompted by a mutual belief that the Federal Government has 
an enhanced opportunity for success in the action.”®® 

In our analysis, then, the problem is not too great a Federal presence, but not 
enough. 


V. STRONG CLEAN WATER ENFORCEMENT IS WORKING IN NEW JERSEY 

Clearly, current State and Federal approaches to enforcement are not working. 
Sipiificant cuts in State enforcement budgets and personnel, accompanied by com- 
pliance assistance approaches that rely on little more than industry’s good inten- 
tions, have failed to efficiently achieve compliance as promised. To figure out what 
does work when it comes to improving environmental enforcement, we need only 
look as far as the State of New Jersey. 


5^ Daugherty, Gambit, April 1997. 
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In 1990, New Jersey PIRG helped write and pass the New Jersey Clean Water 
Enforcement Act.®'^ Some of the law’s key provisions include mandatory minimum 
penalties for serious violations and significant non-compliance, requirements that 
penalties recover the economic benefit gained from violations, strengthened citizen 
suit provisions, and uniform monthly monitoring and reporting requirements for all 
dischargers. 

The Clean Water Enforcement Act has been a remarkable success. The New Jer- 
sey Department of Environmental Protection’s (NJ DEP’s) assessment, and we 
agree, is that under the Clean Water Enforcement Act, the deterrent value and the 
certainty of mandatory minimum penalties has caused permittees to take their per- 
mits seriously.®® NJ DEP’s 1996 annual report states that compliance with permit 
limits and reporting requirements has significantly improved since passage of the 
Act.®® NJ DEP’s numbers are worth a thousand words: since 1992, the total number 
of Clean Water Act violations in New Jersey has dropped by 78 percent. According 
to one citizen suit attorney with extensive experience in New Jersey, although there 
are still some problems with underreporting violations, “at least companies have 
NPDES permits on tfront burner®'' 

At the same time, with dischargers more widely abiding by the law, the number 
of enforcement actions naturally has declined as well. By prompting the agency to 
take timely enforcement action, especially against serious and chronic violators, the 
law ensures that problems are addressed quickly and more effectively, thus reducing 
the average amount and the total amount of penalties. Since 1992, enforcement ac- 
tions are down 67 percent. While penalties rose substantially from 1991 to 1994 as 
longstanding non-compliance problems were finally addressed, total penalties are 
down 92 percent since 1994, and the average penalty amount dropped 46 percent 
from 1993 to 1996 ®® 

Under this approach everybody wins: industry wins by paying lower penalties, 
and by enjoying a level playing field while playing under consistent game rules; the 
State wins by producing better compliance more efficiently; and, most importantly, 
the public wins by having a more accountable system, as well as a cleaner environ- 
ment. Plus, the program has been self-funding: enforcement is paid for primarily 
through a fund made up of penalty dollars collected from violators. 

Finally, when enforcement works as it does in New Jersey, the State is able to 
assume primary responsibility for the implementation of Federal environmental 
laws, while EPA maintains a constructive, but non-intrusive oversight role. It is 
worth noting that in the 1995 EGOS enforcement survey. New Jersey reported no 
cases of Federal overfilling in Clean Water cases. “All DEP enforcement programs 
enjoy an excellent working relationshith EPA and do not see overfiling on cases by 
EPA as a signant issue,”®® the State said. 

VI. THE LAUTENBERG-TORRICELLI BILL (S. 645): A SOLUTION 

The success story in New Jersey should serve as a model for the rest of the coun- 
try. The Senators from New Jersey have introduced S. 645, legislation to replicate 
key aspects of the New Jersey Clean Water Enforcement Act at the Federal level. 
U.S. PIRG, the State PIRGs, and the members of the Clean Water Network strongly 
support this bill, because it would bring certainty, predictability, and credibility to 
Clean Water Act enforcement throughout the country. Specifically, S. 645 would do 
the following: 

• By establishing mandatory minimum penalties for serious violations and re- 
quiring that all penalties recover the violator’s economic benefit, serious and 
chronic violations will be deterred and permitees will take their permits more 
seriously. Also, government accountability will be improved and the playing 
field for businesses will be leveled. 

• By strengthening the right of citizens to enforce the law themselves, commu- 
nities will be better able to protect themselves and make polluters pay for the 
pollution they create. 

• By extending reporting and monitoring requirements for dischargers, and by 
requiring the government to post signs warning the public of polluted water- 
ways and contaminated fish, the public’s right to know about water pollution 
in the places they fish and swim will be fulfilled. 


“N.J.S.A., 58:10A-14.1. 

New Jersey DEP, 1995 Annual Report of the Clean Wateforcement Acarch 196 
®®NJ DEP, 1996 Annual Report of the Clean Water Enforcement Act, March 1997. 
^'Telephone Conversation with Carolyn Pravlik, Esq., 6/6/97. 

68 NJ DEP, March 1997. 

68EC0S Enforcement Survey, 1995. 
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The time to address the environmental enforcement crisis is now. As the Clean 
Water Act approaches its 25th birthday this year, we urge you to support this im- 
portant piece of legislation that will give States and EPA needed direction and clar- 
ity so that they may work together, in a constructive partnership, to realize the 
promise of this visionary law. 

Thank you very much for the opportunity to share my comments with you today. 
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June 6. 1997 


Senate Environment and Public Health Committee 
410 Dirksen Senate Office Building 
Washington. D C. 20510 

Dear Senators: 

I want to thank the Committee for the opportunity to submit this statement and the 
accompanying documents. 1 am of the firm opinion that the Environmental Protection Agency must 
have the authority to file suit against those who violate the environmental laws, even in cases where 
it has delegated permitting and enforcement to state environmental agencies. I can best support my 
opinion by describing a recent experience in this regard. 

I am an attorney with the law firm of Burr & Forman LLP in Birmingham. Alabama. I 
represented the Cahaba River Society. Inc., in Kipp, el al. and Cuhahu River Socielv. Inv. v. 
.kffersim County. Alahama. Civil Action No.: CV-93-G-2492-S. in the United States District Court 
tor the Northern District of Alabama, a citizen .suit under the Clean Water Act against Jefferson 
County. Alabama which owns and operates eleven (11) wastewater treatment plants. The suit was 
initially filed by three individuals. My client, the Cahaba River Society, an environmental 
organization, intervened in the suit. The purpose of the suit was to eliminate very serious threats to 
the public health and the environment which were being caused by the County violating its NPDES 
permits and discharging untreated sewage from a number of point sources (for Which they had no 
NPDES permit} into the Cahaba River, the Black Warrior River and their tributaries. Some of these 
discharges of raw sewage into the Cahaba River were upstream of the maior drinking water supply 
for more than a million people in the area. 

For a number of years, the Society had written letters, published articles in its newsletter, 
attended meeting and hearings in an effort to get JelTerson County to make some significant efforts 
to remedy these problems and eliminate the danger to the public and the environment. We had also 
tried to get the Alabama Department of Environmental Management (ADEM) to require the Countv 
comply with its NPDES permits and stop the illegal discharges. All these efforts went unheeded. 

To give you some idea of the magnitude of the violations in our case, in one month at one 
of the unpeimitted discharge points, we called them automatic by-passes or flap-gates, there hadbeen 
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a discharge of over 50,000,000 gallons of totally untreated sewage. Additionally, in a three (3) 
months period at one of the wastewater treatment plants, there had been discharges of over 
448,000,000 gallons of totally untreated sewage. Further, it was estimated that the County had over 
eleven thousand ( 1 1 ,000) violations of the Clean Water Act during the time period relevant to the 
lawsuit. We were convinced from the County's own reeords that the County was not making an 
effort to fix the problems and had no realistic plans to do so and that ADEM was not going to act. 

The Clean Water Act requires a sixty (60) day notice before filing a citizen suit. The purpose 
of the notice is to give EPA and/or the state regulatory agency, the opportunity to take enforcement 
action to require the violator to remedy the situation. In our case, the Alabama Department of 
Environmental Management (A D E M ) did nothing. This was not a complete surprise in that 
ADEM had issued a few administrative orders addressing some of the various problems that the 
County was having with its wastewater treatment plants. However, these administrative orders were 
basieally meaningless in that they had no deadline and no penalties for the past violations or for not 
complying with the orders. In fact, in a letter from ADEM to the County, it was explain that one 
of the purpose of an administrative order was to proteet the County from citizen suits. 

We had filed a Motion for Summary Judgment on liability, and in late October, 1994, the 
Court announced that it was going to grant our motion and instructed the parties to work out a 
settlement. Despite repeated efforts, we could not get the County to diseuss settlement. After the 
Judge made his announcement, but before he had entered the formal order, we were notified that the 
Department of Justice had been requested to file suit on behalf of the Environmental Protection 
Agency against the County based on the same fact situations on which our suit was founded. This 
was a great relief to me because I was confident that the experts at EPA would know what the 
County would have to do in order to fix its severely broken system. The Department of Justice filed 
suit in December 1994, and a meeting was set up in early December with the County attorneys and 
engineers, and EPA Region IV engineers and experts, along with attorneys from the Department of 
Justice. At the outset it was explained to the County that we wanted to give them an opportunity to 
sit down with us and have input into the remedial action plan. After about an hour of going baek and 
forth. I will never forget one of the county engineers making the statement; “Well, why can’t we just 
keep on doing what we’ve been doing”. It was apparent that the County’s engineers did not 
appreciate the gravity of their situation. 


3jN«i8 3 
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Subsequently, on January 20, 1995 the Court entered its formal order granting our Motion 
for Summary Judgment on liability and added that it expected the parties to **work together 
dili^eiitiy on the complex bsues involved in thb case and to present to this Court a reasonable 
phiR for measures and remedies adequate in fact and in law to address the myriad problems 
manifested in the Jefferson County sewage treatment system^. 

Now that EPA and the Department of Justice were involved, the County began to take the 
JtKlge's m^idate seriously. We l^gan innumerable meetings and innumer^le revisions of a draft 
consent IHtese were not just little short meetings or me^ings over lunch, they were all day 

meetings, sometimes twice a week, with many conference calls in between, and at times they got 
rather intense. With the help of the EPA experts, we were able to work out a significant remedial 
action plan wherein the County will solve its problems. I am convinced that without the intervention 
of EPA and the Defwtment of Justice we ^wu!d not have been able to work out this very successful 
remedial action plan which is incorporated in a Consent Decree. 

Whenever the Department of Justice and EPA are involved in an enforcement action in a 
clean water suit, they are required to get a penalty for violations of the Act. I support this principle 
because it is my belief that pollution has to be expensive in order to make people stop polluting. 
As mentioned above , «>meone had estimated that there were over 1 1 ,(KK) violations in our case. 
In the case of Atlantic States Legal Foundation v. Tyson Foods. Inc. 897 F.2d. 1 1 28 { ! I th Cir. 1 990) 
that Court described the proper way a court should go about calculating penalties. The first thing 
is to determine the number of violations and multiply that by $25,000. In our case, using the 1 1 .000 
figure, that came to around $375,000,000. Then, the Court is to apply various factors to determine 
what is a reasonable and proper fiiw: In each particular case. One of the factors to be considered is 
the amount of money that the violator has saved by not complying with the Act . i.e.. the economic 
benefit it has derived by non-compliance. During the deposition of the Director of the 
Environmental Services Department of the County, 1 asked the director, how much money, during 
his seven (7) year tenure as director, had the county saved by not fixing the system. His answer was 
three hundred million dollars ($300,(KK),000) just for not remedying the illegal by-passes. 

From time to time during our negotiations, we had suggested to the county that they come 
up with some supplemental environmental project as a method to reduce the magnitude of the 
penalties. As time went on, nothing was forthcoming, until we finally got the county to come up 
with a supplemental environmental project of major proportions. The County is putting up a 
substantial sum of money to be used for “Greenways’*, that is to purchase the fee interest or a 
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conservation easement along the banks of the Black Warrior and Cahaba Rivers and their tributaries 
that will protect them fiom erosion, runoff and noo-pt^int source pollution. 

Where was the Alabama Etep^menl of Environmental Mmiagement and what role did they 
play in this? For the most part, they were nowtere to be seen, fhe Slate of Alabama was made a 
defendant in the United Stales case against the County, and although ADEM occasionally sent one 
of its employees to attend some of the settlement negotiations, they ap|M?arcd to be much more on 
the side of the County rather than trying to help enforce the environmental laws and regulations. We 
are convinced that the entire settlement will not only remove the threat U> public health and the 
environment but will also benefit the citizens of JelTerson Coiuity in other ways. Had we wailed on 
ADEM to f am sure nothing wcmld have liappened and we would still be waiting. Much of the 
credit goes to EPA and the Justice Department for their help and participation 

Again, I thank you for allowing me to submit thess; commons. 

Respectfully submitted. 


Robert G. Tale 
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OVERVIEW 

The federal-State enforcement partnership that this Committee 
created under the Clean Water Act 25 years ago has become a trap for businesses 
who negotiate with State regulatory agencies to define their effiuent discharge 
responsibilities. That trap is not necessarily a product of flaws in statutory design; 
it has come about primarily because of appallingly poor coordination and blatant 
political gamesmanship among EPA and State agencies. The Committee needs to 
understand and address this growing problem because, as often happens when 
government fails to work as it should, regulated entities are being made to pay a 
very heavy price for that failure. 

Smithfield Foods has become ensnarled in perhaps the worst example 
of this bureaucratic trap - a situation so deplorable as to make a mockery of the 
goals this Committee has set for environmental protection. Over the past ten years, 
Smithfield worked with Virginia, under authority delegated to the Commonwealth 
by EPA, to develop and carry out a plan for meeting the CWA’s highest goal - 
elimination of pollutant discharges. EPA knew all about the plan and never 
objected; it even applauded Virginia’s use of some $50 million in federal funds to 
finance the plan. Then in the fall of last year, as EPA’s pohcy bickering with 
certain States reached a crescendo just before the elections, EPA decided to take a 
slap at Virginia by suing Smithfield for over $130 miUion. It’s basis? EPA says 
that Smithfield should have spent millions of dollars for new treatment equipment 
that would have become obsolete immediately once Virginia’s zero-discharge plan 
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was fiUly implemented. It’s justification? None -- except a hypertechnical 
application of the Act, with a blind eye to fairness and the practical reahties of the 
situation. 

Smithfield will continue to stand up for itself even if that requires, as 
it surely wUl, the payment of substantial legal costs to defend its position. But 
Smithfield should not have to pay those costs and devote its management’s time 
and attention to legal battles with EPA. Our government should work better than 
that. Smithfield appreciates this Committee’s interest in exploring the 
fundamental flaws in the EPA-State relationships that have brought about this 
situation, and hopes the Committee will persist in developing statutory 
improvements designed to prevent this sort of governmental abuse in the fiiture. 

Under the Clean Water Act, Congress wisely chose to “recognize, 
preserve, and protect the primary responsibihties and rights of States to prevent, 
reduce, and eliminate pollution.’’ 83 U.S.C. § 1251(b). In Virginia and most other 
States, therefore, the Act’s permitting and enforcement responsibilities were 
transferred long ago fiwm EPA to the State pollution control agencies. Under a 
1975 Memorandum of Understanding (MOU), EPA and Virginia made clear that 
the Commonwealth would deal directly with regulated entities and keep EPA 
informed, while EPA would function, behind the scenes, by reviewing Virginia’s 
actions and objecting to specific State decisions when necessary. EPA may object to 
virtually any State permitting decision; indeed it may unilaterally veto Virginia’s 
proposed permits. Similarly, EPA is constantly apprised of Virginia’s enforcement 
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decisions; the Agency’s responsibility is to tell Virginia when it beUeves tougher 
enforcement is required, and then if Virginia disagrees, EPA is empowered to 
pursue enforcement actions on its own. 

Regulated entities in Virginia understand this system quite well. We 
know that both sovereigns will have an important role in deciding the stringency of 
our effluent discharge obligations, and that the more stringent position among the 
two will govern our operations. We know, too, that Virginia and EPA will not 
always agree, and that the MOU includes mechanisms for resolving any differences 
among the regulatory agencies. 

Regulated entities such as Smithfield therefore expect, and have a 
right to expect, that they can deal directly with Virginia, trusting that the 
Commonwealth and EPA will communicate, coordinate and resolve any differences 
as required by the MOU. We do not also deal with EPA directly. We expect this 
critical mechanism of government to work as it was designed. We depend on it, and 
the Clean Water Act should protect dischargers when we rely on the two sovereigns 
to do their jobs, as provided in the MOU. 

Smithfield and others in Virginia do not expect EPA to silently harbor 
disagreements with the Commonwealth’s regulatory decisions for over a decade. 
We do not expect the two sovereigns to fail to communicate about fundamental and 
extremely costly regulatory actions. We do not expect, in the end, that Virginia 
believes we are in compliance while EPA asserts that we are not. And we do not 
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expect EPA to pursue its political agenda against Virginia by seeking to punish 
businesses who have relied on the Commonwealth’s regulatory decisions. 

These are the characteristics of bad government, and they are very 
much in evidence in the Smithfield case. Ironically, by implementing Virginia’s 
regulatory directives, Smithfield is on the verge of achieving the Act’s ultimate goal 

- total elimination of its discharge to receiving waters. After ten years of analysis, 
negotiation and major improvements to public and private wastewater treatment 
facilities - all known to EPA and largely capitalized by federal funds under the Act 

- the Agency now comes forward to seek massive penalties against Smithfield just 
as the goal is being achieved. EPA’s action is not about protecting water quality; 
Virginia took care of that. It is about scoring political points against Virginia and 
inflating the Agency’s enforcement statistics at Smithfield’s expense. 

If EPA succeeds in its enforcement action against Smithfield, it will be 
because the federal courts are convinced that Congress has authorized EPA to 
delegate responsibility to the States and then ignore their decisions and agreements 
with regulated entities. Smithfield does not believe the Congress, or any rational 
policymaker, would ever intend such a result. But if that is the law, then 
businesses all over this Country must quickly adjust to a new reality. Businesses 
must always look over their shoulders for EPA’s looming presence. Businesses can 
no longer deal directly with State regulators or place any trust in the agreements 
they reach because those agreements will provide no protection against federal 
second-guessing many years later. 
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If that is this CknBmittee’s poEcy, then EPA is headed in the right 
direction - toward resumption of centraEzed federal control and repudiation of 
genuine delegation of authority to the States. The Smithfield case does not 
represent some ajmplicated, middle ground. It is a dear and vivid assertion of 
federal authority to ignore State action. Even though EPA agrees with the outcome 
achieved by Smithfield and Virginia for water quaUty protection, it seeks to 
penaEze Smithfield because the solution chosen by Virginia took longer to achieve 
than other, much more limited options that EPA believes may have been avaUable. 

Smithfield does not beEeve the Congress should endorse EPA’s 
assertion of unilateral power to second guess the States in this fashion. State 
agencies routinely rely on their enforcement powers to extract agreements imder 
which regulated entities wiE take spedfic actions for water quaEty protection 
rather than pursue legal chaEenges to standards and permits. And States 
firequently prefer such results to extracting civil penalties. The States wiE lose this 
leverage to aecompEsh their goals for environmental protection if EPA can ignore 
those agreements, and can unilateraEy insist on penalties rather than results, as it 
has in this case. No regulated entity wiE place itseE in Smithfield’s current 
position; they wiE protect themselves up firont by exercising their rights in State 
and federal courts. 

This Committee need not accept Smithfield’s or any regulated entity’s 
assessment of the consequences that wiE foEow firom BPA’s position that penalties 
must be extracted in every case. We hope the Committee wiB ask the States 
directly whether their enforcement and permitting programs wiE suffer. WhEe 
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EPA no doubt will offer its glowing assessment of recent initiatives to salvage 
federal-State relations through “partnerships,” we doubt that any State will be 
comfortable with a partner that repudiates the State’s agreements with regulated 
entities, accuses the State of bad faith, and tosses the State’s entire enforcement 
program into a cocked hat, as EPA has done to Virginia. 

• Becky Norton Dunlop, Virginia’s Secretary of Natural Besources, said 
in the January 30, 1997 edition of The Washington Post that EPA’s 
behavior in the Smithfield case was “an abuse of longstanding State- 
federal relations,” and that “many other States are watching to see if 
consent orders reviewed but never criticized in writing by the EPA are 
going to be subject to over-filing long after their implementation.” 

• Thomas L. Hopkins, Director of the Virginia Department of 
Environmental Quality; said in a September 4, 1996 letter to EPA 
protesting the enforcement action against Smithfield that “If DEQ 
cannot issue enforcement Orders with the understanding that 
compliance with the Order will protect the owner from further 
enforcement action, then DEQ cannot, in good faith, issue the Orders 
at all, even though they are our most effective enforcement tools.” 

• Environmental commissioners and directors of many States are 
concerned that EPA is embarked on a vendetta against Republican 
governors, using environmental enforcement issues as a means to 
score political points. Indeed, EPA did not object to Virginia’s zero- 
discharge solution vis a vis Smithfield during the Wilder 
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administration, but has chosen to so object during the Allen 
administration, even though the Allen administration is simply 
following through with a decision made by the Wilder administration. 
In a December 23, 1996 letter to EPA Administrator Browner, the 
environmental leaders of Georgia, New Jersey, New Hampshire and 
Illinois, speaking for aU of their colleagues in the Environmental 
Council of the States, said: 

We write on behalf of the member States and territories of the 
Environmental Council of the States (ECOS) seeking clarification of 
remarks you are alleged to have given to The New York Times (“States 
Neglecting Pollution Rules, White House Says,” Sunday, December 15, 
1996). In an article given unusual prominence in the Times, and one 
which strikes directly at the heart of federal State cooperation in 
environmental management, you are quoted as sasdng that a “number 
of States that are emboldened by the anti-environmental sentiment 
that began here in Congress . . . are retreating fi-om their commitment 
to enforce the law.” You are further quoted as comparing this issue to 
the “Contract with America” which you say has now “moved down to 
the States.” 

States are very concerned about what appears to be a retreat on 
your part fiwm the partnership relation which had been carefully and, 
in some instances, painfully built over the past four years. State 
commissioners, some of whom have worked very hard to advance 
EPA’s interests and agenda over the past few years, and to create and 
administer strong State programs, are disappointed to be the objects of 
your apparent lack of trust. 

As you know. States do more than 85% of the enforcement 
actions currently being done. States issue most of the rules. While 
some States have reduced their spending on environmental issues, 
total State budgets for environmental purposes have been increasing 
over the last few years and, in the most recent information available to 
ECOS, they increased again during the last legislative sessions. While 
dollars do not always equal environmental protection, continual 
increased total State spending does demonstrate that the States have 
not walked away bom their responsibilities. 
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We are particularly concerned that the comments you are 
alleged to have made have a strong partisan flavor. We note that the 
States mentioned throughout the report all have Republican 
governors. We know that your agency has been conducting 
investigations in States with Democratic governors; we hope that the 
partisan slant in your reported comments is accidental. Clean air, 
clean water and proper handling of waste material should not be -- and 
must not become - political partisan issues. 

As described more fully in the discussion below, Section 309(g)(6)(A) of 
the Act is at the heart of this issue. That provision of the law precludes EPA from 
extracting civil penalties when a State is dihgently prosecuting an enforcement 
action under administrative authorities comparable to EPA’s under the Act. In case 
after case across tiie country, EPA is taking the position that “comparable” means 
exactly the same. In other words, if States exercise their discretion to secure 
progress toward pollution abatement rather than to collect penalties, or if they 
proceed without following precisely he same procedural steps EPA must follow, the 
Agency contends that it is free to punish the discharger with additional fines. It 
does not matter to EPA whether the State and the discharger had reached an 
agreement calling for substantial pollution-control expenditures rather than fines. 
Indeed, it is not the water quality result that matters at all to EPA; it is whether 
the State squeezed money out of the discharger and followed procedural steps 
precisely the same as EPA’s. 

The central question we hope this Committee will address is whether 
such negotiations and agreements matter to the Congress . If the Congress expects 
EPA to continue its heavy-handed practice of second guessing the States, then 
nothing need be done. But if the Congress envisions a more meaningful role for 
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State agencies under the Act, then EPA needs to be apprised of that fact before the 
process of negotiation and productive compromise at the State level becomes an 
artifact of history. 

BACKGROUND OF THE SMITHFIELD CASE 
Smithfield has followed a straight-forward course of action over the 
past ten years, in cooperation with the Commonwealth and with the full knowledge 
of EPA, toward protecting water quality in a realistic timeframe and a cost-effective 
manner. Early on, Smithfield asserted compelling objections to the scientific basis 
for the Commonwealth’s water pollution standards, but instead of litigating those 
objections to conclusion, Smithfield agreed to conduct further analyses and 
undertake other measures desired by Virginia, and ultimately agreed to extreme 
corrective actions that will produce greater benefits (zero discharge) than other 
options (stringent standards) first proposed by the Commonwealth. 

At many points in this ongoing process, EPA could have asserted itself 
and changed the course of action. Had it done so at times when critical decisions 
and commitments were being considered, then the outcome might have been 
different - not necessarily better for water quality in the long run, but different in 
kind and in cost. EPA did not assert itself or otherwise contribute its independent 
perspective to the difficult decisions that had to be made. Now, EPA seeks to 
penalize those who did have to decide and move forward with a solution. 

Stripped of extraneous considerations and examined objectively, the 
facts in the Smithfield case show: (1) that the Company and the Commonwealth 
have acted diligently and responsibly, with EPA’s full knowledge, throughout the 
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history of this matter; (2) that contentious htigation over the increasing stringency 
of generally applicable State standards was avoided through good-faith ne^tiation 
and compromise; (3) that a common-sense solution is at hand which, despite delays 
beyond Smithfield’s control, will soon achieve remarkable water quahty benefits; 
and (4) that Smithfield has incurred, and will incur, substantial costs to implement 
the solution, without any economic benefit to the Company. 

The Company discharges effluent into the Pagan River from two 
packing plants in Smithfield, Virginia. The plants are operated by Smithfield 
Packing Company and Gwaltney of Smithfield, LTD. In the late 19708 and early 
1980s, Smithfield substantially upgraded the wastewater treatment facilities at 
both plants at a cost of several millions of dollars. 

In 1986, the Virginia State Water Control Board (VSWCB) amended 
Smithfield’s permit to reduce by more than half the existing hmit on unoxidized 
nitrogen compounds (measured as Total Keldjahl Nitrogen, or “TKN”). These 
proposed TKN limits were based on a 1977-vintage water quahty modeling effort 
which was scientifically flawed and justly criticized by Smithfield. The Company 
considered a legal challenge, but instead offered to hire, at its expense, the Virginia 
Institute of Marine Sciences (VIMS) to undertake a more rigorous and scientifically 
valid modeling effort to estabhsh appropriate TKN limits. 

The VSWCB could have attempted to defend its proposal, but instead 
it agreed with Smithfield that better science was a more appropriate response. The 
VSWCB issued an Administrative Consent Order (ACO or “Order”) requiring 
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Smithfield to undertake this analytical program, and Smithfield agreed to comply 
with interim limits until the study produced “an adequate basis for confirming or 
modifying the Pagan River water quality model prediction.” The Company also 
deferred its chaUenge to the new limits. Since 1986, with some exceptions, 
Smithfield has met the interim TKN requirements contained in the Order. 

In 1988, VIMS completed its TKN modeling effort, in compliance with 
the 1986 Order. VIMS concluded that, if the discharges finm Gwaltney and 
Smithfield Packing were combined, then water quality standards could be met 
through Smithfield’s compliance with VSWCB’s interim (less stringent) TKN limits, 
as set forth in the 1986 Order. The VSWCB agreed with this conclusion. The TKN 
question appeared to be resolved. 

Just as the TKN issue was reaching a resolution, the goal posts were 
moved again. In 1988, the VSWCB adopted a new rule on nutrient-enriched waters 
and notified Smithfield that its permit would be amended to add a strict new limit 
(2 mg/1) on phosphorus. The limit was based on the Board’s analysis of phosphorus 
reductions that are achievable by publicly owned treatment works discharging 
sanitary wastes, not by industrial dischargers. Further analysis by VIMS showed 
that when the proposed new limit on phosphorus was taken into account, the TKN 
discharge firom both plants had to be cut dramatically. 

'This abrupt and dramatic change by Virginia meant that Smithfield 
could not achieve compliance. Removing phosphorus and nitrogen would require 
major capital improvements to add more units or completely different treatment 
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processes. To achieve the required limitations on phosphorus and nitrogen, 
Smithfield would have to add several entirely new units. Due to space constraints, 
Smithfield would have to completely tear up and reconfigure its existing systems 
befora adding these new units. Finally, and worst of all, Smithfield’s consultants 
said that there could be no assurance that such facilities could achieve continuous 
compliance with these new limitations. 

Because its effluent is very rich in both phosphorus and nitrogen, and 
is unique in Virginia, Smithfield sought a variance for phosphorus. The VSWCB 
refiued, and Smithfield had no choiM but to initiate its legal cballen^ to the 
phosphorus rule. The early stages of the Company’s legal challenge produced no 
relief firom the phosphorus limitation. Left with no realistic alternative, Smithfield 
considered moving much of its production, entailing several thousand jobs, out of 
Virginia. 

In 1990, the VSWCB decided that further analysis would be 
appropriate, and issued an Order allowing Smithfield to study the technological 
feasibility and cost of meeting a 2 mgfi phosphorus limit or an alternative limit. In 
addition, Virginia asked Smithfield to analyze the feasibility of connecting its 
plants to the Hampton Roads Sanitation District’s (HRSD’s) treatment system, 
thereby eliminating the Company’s discharge to the Pagan. Smithfield stayed its 
judicial challenge to the rule and reserved its right to challenge the permit. 

In 1991, the VSWCB issued a new Order setting June 15, 1991 as the 
deadline for Smithfield to indicate whether it would connect to the HRSD treatment 
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facility. The Order provided that, if Smithfield elected this option, it would 
complete the connection and cease discharging to the Pagan within three months of 
HRSD’s notification that a new sewer line was available to accept Smithfield’s 
wastewater. Smithfield would be required to construct expensive treatment 
facilities to meet the phosphorus limit at its packing plants only if it elected not to 
connect to HRSD. Smithfield agreed to dismiss, without prejudice, its pending 
appeal of the phosphorus standard. 

Smithfield completed its analysis and decided to connect to the HRSD 
treatment facility. All parties, including EPA, understood at the time that this 
major pubUc works project, which included construction of a 17-mile-long sewer to 
the Town of Smithfield and a major expansion and improvement of the HRSD 
treatment facility, would require four to five years to complete. EPA voiced no 
objection whatsoever, and Smithfield, HRSD and the Commonwealth committed 
themselves. 

In 1991, Smithfield’s VPDES permit was due for routine reissuance. 
Pursuant to the agreement the Board had extracted from Smithfield, Smithfield 
had set aside all plans to upgrade its treatment facihties and was instead 
conducting studies and cooperating with HRSD to ensure compatibility of 
Smithfield’s effiuent with HRSD’s system. Much to Smithfield’s dismay, the Draft 
Permit prepared by the Board and sent to EPA inexphcably contained the 
phosphorus standard included in the 1990 Permit modification. 

Smithfield was concerned that, if issued, the Draft Permit could be 
later construed in a fashion inconsistent with the fundamental choice it had been 
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forced to make under the 1991 Order. A<x»rdmgly, Smithfield submitted comments 

on the Draft Permit on October 1, 1991, that squarely put the issue before the 

Board. In those comments, Smithfield flatly Stated; 

Compliance dates of the effluent characteristics and 
engineering milestones . . . cannot be met by Smithfield 
Foods, Inc. now that we have agreed to abandon plans to 
upgrade our existing facilities and [instead] tap onto HRSD 
when it becomes available . . . Smithfield Foods, Inc. requests 
that if these compliance dates and milestones are required in 
the proposed permit, some documentation or letter be 
provided by the State Water Control Board stating that 
alternate compliance will be maintained with Smithfield’s 
agreement to connect to HRSD as soon as it becomes 
avaUable regardless of the time firame in which this occurs. 

The Board responded on October 10, 1991, with a letter reassuring 
Smithfield that it would not be issuing a permit which changed the Board’s prior 
commitment to authorize Smithfield to comply by connecting to the HRSD sewer. 
The Board specifically Stated: 

The compliance schedules and related goals dates 
contained in the permit are there to affijrd the permittee 
necessary time to comply with the established effluent 
limitations. Any special order agreements relative to 
compliance with water quality standards, the Permit 
regulation and associated studies that have been approved 
by the Board take precedence over the VPDES Permit , 
(emphasis added). 

As required, the Board provided EPA with a copy of its response, and so indicated 
on the original it sent to Smithfield. Meanwhile, EPA already had indicated, on 
July 25, 1991, that it had no objection to the Draft Permit. EPA did not alter its 
position after receiving the Board’s response to Smithfield’s comments. 
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Over two months later, on December 23, 1991, the Board’s staff 
provided a memorandum to the Executive Director recommending approval of the 
Draft Permit. This memorandum described the 1991 Order and Smithfield’s June 
7, 1991, commitment to hook up to HRSD, and noted that EPA had no objection to 
issuance of the Permit 

On January 3, 1992, the Board issued the new VPDES Permit to 
Smithfield, and attached to it the staff memorandum indicating that EPA had no 
objection to its issuance. Like the Draft Permit, the 1992 Permit simply rolled over 
the original phosphorus limit and the January 3, 1993, compliance deadline 
contained in the 1990 Permit. Given Smithfield’s commitment to connect to HRSD, 
these provisions merely provided the official point of reference that would be needed 
in case Smithfield reneged on its commitment to make the HRSD connection. 

The Board did not expect Smithfield to proceed simultaneously under 
the second alternative described in the 1991 Order by also constructing expensive 
treatment facilities for meeting the phosphorus limitation within one year, “rhe 

1991 Order still provided that Smithfield was obUgated to comply with the 
phosphorous limits through the construction of additional treatment facilities at its 
plants only if it did not connect to HRSD. and the Board’s October 10 letter, 
reviewed by EPA, maintained the authority of the 1991 Order after issuance of the 

1992 Permit. 

On June 24, 1996, after the HRSD sewer extension was completed, 
Smithfield connected its Gwaltney facility to the HRSD system. Smithfield also 
upgraded its on-site treatment facilities in order to convert the effluent into a form 
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that HRSD could process. All in all, Virginia’s prosecution of its administrative 
action has required Smithfield to spend nearly $7 million to improve its water 
treatment facilities and to commit to paying an additional $1.5 million to HRSD in 
annual user fees to finance capital improvements to HRSD’s public water treatment 
facfiities. The Smithfield-financed expansion of the HRSD system wiU also have 
the collateral benefit of permitting the nearby Town of Smithfield and others to 
connect to HRSD, ehminating even more discharges to the Pagan River. 

EPA’S ENFORCEMENT ACTION AGAINST SMITHFIELD 

In bringing its federal enforcement action against Smithfield for over 
5,000 alleged permit violations, EPA has tried to create the impression that it only 
recently discovered the Company’s allegedly unlawful discharges - that somehow 
the Virginia DEQ kept this information firom the Agency year-after-year in their 
joint, quarterly enforcement status meetings. The truth is quite different. 

Virginia sent to EPA each of the Orders, described above, that resulted 
in Smithfield’s June 1991 election to connect to HRSD rather than upgrade its own 
treatment facihties. As noted earher, Virginia sent to EPA a copy of its October 

1991 letter to Smithfield indicating that the 1991 Order takes precedence over the 

1992 permit. As Virginia’s zero-discharge solution was being implemented, EPA 
reviewed the Comnionwealth’s expenditure of over $50 miUion in federal funds to 
finance the upgrading of HRSD’s treatment system and construction of the 17-mile 
sewer specifically to accommodate Smithfield’s effluent. And month-after-month 
over the course of many years, EPA received Discharge Monitoring Reports 
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f'DMRs”) showing that phosphorus levels in Smithfield’s efQuent were nearly 
always in excess of the numeric limits referenced in the 1992 permit. Importantly, 
these DMRs, which contained effluent hmits pre-printed by the Virginia DEQ, 
indicated that Smithfield had no limit for phosphorus, consistent with the 1991 
Order and its controlling effect on Smithfield’s obligations. The bottom line is that 
EPA: (1) knew all about Virginia’s strategy to end Smithfield’s phosphorus 
discharge rather than ratchet it down; (2) approved the use of federal funding to 
implement the strategy; (3) had ample information and numerous opportunities to 
object and unilaterally set a different course; and (4) silently acquiesced in the 
Virginia strategy for five years. 

Then something changed, abruptly and dramatically. EPA surprised 
both Virginia and Smithfield by bringing its federal enfoiwment action seeking 
penalties which could total over $130 milhon for over 4,000 phosphorus violations. 
EPA claimed ignorance of the past five years’ events and pursued a hyper-technical 
interpretation of the Act: no matter what sort of agreement Virginia had reached 
with Smithfield, and no matter how much notice EPA had, the United States was 
not bound by the agreement. 

How did that happen? Why has it happened now rather than in 1991, 
1992, 1993, 1994 or 1996? The curious history leading up to EPA’s action may shed 
light on the motivations and purposes behind EPA’s initiative against Smithfield 
and Virginia: 

• Over the past several years, EPA and the Allen Administration in 

Virginia have engaged in high-profile policy battles over a long list of 
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issues, including: automobile testing programs, low-emission vehicles, 
listing Superfiind Sites, environmental audit legislation, and EPA’s 
lack of meaningful enforcement against the District of Columbia’s Blue 
Plains sewage treatment plant and the Lorton Penitentiary. 

• In 1995, Smithfield Chairman Joseph Luter made a large contribution 
to Governor Allen’s fundraising efforts on behalf of Repubhcan State 
legislative candidates. The Governor’s Democratic opponents lavinched 
a vicious political attack in the media against the Governor and the 
Company. 

• In July 1996, just as Smithfield was connecting to the HRSD 
treatment facility, EPA Region III referred the case against Smithfield 
to the Department of Justice (DOJ) without telling Virginia officials 
with whom EPA meets regularly to discuss enforcement matters. In a 
September 4, 1996 letter to the EPA Regional Administrator, 
Virginia’s DEQ Director protested EPA’s secret action and made clear 
that Smithfield was in compliance with Virginia’s directives. 

• In July 1996, the EPA Regional Administrator met with 
environmental activists in Richmond to discuss “environmental issues 
in Virginia.” According to the Regional Administrator’s “talking 
points” for the meeting, one item for discussion was “the current 
challenges here in Virginia (The AUen Administration).” Following up 
on that meeting, one of the groups wrote to the Regional Administrator 


- 19 - 



252 


on December 5, 1996 (11 days before the Smithfield case was filed) to 
discuss how to spend the money they expected EPA to extract from 
Smithfield in civil penalties. The Regional Administrator promptly 
wrote back suggesting a meeting to discuss the proposal. 

• On October 18, 1996, DOJ wrote to Smithfield threatening to sue the 
Company. Smithfield received numerous calls fi-om the media asking 
about the DOJ letter several days before we received it. 

• On December 16, 1966, DOJ filed the suit against Smithfield. Again, 
Smithfield learned that it was being sued from reporters who had been 
informed earlier. 

• On December 10, 1996, about a week before the DOJ suit was filed, a 
State legislative committee consisting of 5 Democratic members, 
issued a report criticizing the Allen Administration’s environmental 
enforcement record and praising EPA’s case against Smithfield in 
contrast to Virginia’s less confrontational approach. Commenting on 
the draft committee report, the Virginia DEQ Director said in a 
December 5, 1996 letter that “EPA water enforcement staff at 
Region III has Stated informally that the actions mentioned in the 
report {the Smithfield case) were ordered by the Regional 
Administrator for political reasons and were objected to by the EPA 
enforcement staff.” 

• On December 20, 1996, The Washington Post and The New York 
'Times both (by coincidence?) published editorials praising EPA’s action 
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against SmitMeid and criticizing Governor Allen. Like countless news 
articles in these and other newspapers, the Post editorial highlighted 
Mr. Later’s political support for Governor Allen. The Times stressed, 
as it had in earlier articles, that the Smithfield case was part of a 
concerted effort to strike at States that had displeased the EPA, 
including Virginia, Pennsylvania, Michigan, Texas and Idaho. 

Did EPA abruptly reverse the position it had held since 1991 and 
initiate this action to support Democrats in Virginia? To retaliate against Governor 
Allen and his political supporter? To please environmental groups? To politicize 
the environment prior to the 1996 elections? None of these possibilities has yet 
been proven, and perhaps never will be demonstrated to a court’s satisfaction. But 
several things have become crystal clear during the early stages of this litigation; 

• EPA does not object to the zero-discharge solution being implemented 
by Vhrginia and Smithfield. 

• EPA does not deny that it had ample information over the past 6 years 
firom which it could clearly understand, and on which it could have 
based its objection to, the course of action on which Virginia and 
Smithfield had agreed: eventual eUmination of Smithfield’s discharge, 
but no interim requirement to meet any particular phosphorus 
standard. 

• EPA’s legal position is that Smithfield is liable for thousands of 
phosphorus violations because - 
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-- EPA is not bound by the Commonwealth’s agreement since 
the Agency never said so explicitly; EPA’s failure to object 
during its review of a draft permit apparently does not mean 
what the States think it means tmder MOtTs with the 
Agency. 

-- EPA’s silent assent over the course of many years counts for 
nothing. 

-- Virginia’s clear, written intent to have its 1991 Order 
supersede the permit is irrelevant; the old permit limits that 
were mechanically rolled over from 1990 into the 1992 
permit should control even though they contradict the 
agreement. 

-- Section 309(g)(6)(A) of the Act cannot preclude EPA’s quest 
for penalties against Smithfield because Virginia did not 
seek or secure a penalty as part of the 1991 agreement, and 
because Virginia acted under a State law that did not 
technically provide all of the procedural rights that third 
parties enjoy under the Act. 

These and other legal issues in the Smithfield case will occupy the litigants and the 
courts for years to come. ’The more important issue is whether the Act should 
authorize EPA to proceed in this fiishion at all. 


- 22 - 



255 


The Smithfield case is only the latest of numerous attempts by EPA to 
assert its view of Section 309(g)(6)(A) of the Act. That Section provides, in pertinent 
part, that the United States is barred from seeking civil penalties whenever a State 
enforcement agency has “commenced and is diligently prosecuting” an 
administrative action “under State law comparable to this subsection.” 33 U.S.C. 
§ 1319(g)(6)(A)(ii). Under precedents established by the majority of federal courts 
addressing this issue, that is precisely what Virginia has done in its 1991 Order. 

EPA and DOJ have attempted, in federal courts all over the Country, 
to propagate a much more restrictive, distinctly minority view growing out of one 
case in California: Citizens for a Better Environment - California v. Union Oil Co. 
of California (UNOCAL! . 83 F.3d 1111 (9th Cir. 1996), cert, denied. 117 S. Ct. 789 
(1997). The UNOCAL case put forward the view that, in order to preclude a civil 
penalty, a prior State administrative action must have been initiated under 
statutory authority that is virtually identical, in all procedural respects, to EPA’s 
authority under Section 309(g). The Ninth Circuit appeared to believe that 
Congress wanted Section 309(g)(6)(A)(ii) to apply only in those very narrow 
circumstances where the precise authority cited by the State was identical to EPA’s. 
It does not matter, under this interpretation, that the State had all of the relevant 
authority but chose, in the end, to utilize a different statutory provision in order to 
achieve a better result. 

Addressing the same issue from a more common-sense perspective, two 
other U.S. Circuit Courts of Appeal have concluded that the question of 
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“comparability” should be examined with an eye toward the entire State statutory 
scheme, not merely with respect to the particular provision which the State chose to 
cite in its final action. In North and South Rivers Watershed Assn. Inc, v. Sdtuate. 
949 F.2d 652 (1st Cir. 1991) and Arkansas Wildlife Fed’n v. TOT Americas. Inc. 29 
F.3d 376 (8th Cir. 1994), the courts fotmd that Section 309(g)(6)(A) precluded 
additional penalties in situations similar to those presented in the Smithfield case, 
effectively rejecting EPA’s position, which was offered as amicus curiae in both 
cases. Most federal district courts have foUowed suit. 

The Smithfield case will add a fourth voice to the growing chorus of 
U.S. Courts of Appeals interpreting Section 309(g)(6)(A). It will differ firom the 
others, however, in this respect: Scituate. I Cl Americas and UNOCAL each arose 
in the context of citizen suits; the Smithfield case will be the first in which the 
United States attempts to avoid preclusion of its quest for civil penalties by a prior 
State administrative action. 

The United States has argued that Virginia’s prior actions should not 
be given preclusive effect for two reasons. First, the government argues that, in 
issuing the 1991 Order, Virginia cited a provision of State law that confers 
authority to secure actions by dischargers, not exact penalties flrom them. The 
United States concedes that Virginia hag the authority to assess penalties and then 
go to court to coUect them, just as EPA does, but it rantends that the 
Commonwealth’s Order was not issued under “comparable” authority because the 
State penalty provisions were not cited. 
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What is the policy position behind such an argument? It appears to be 
that EPA opposes State administrative enforcement actions designed to achieve 
results - even mro discharge of pollutants -- unless the State also imposes major 
penalties. This may make sense when it comes to satisfying EPA’s insatiable 
appetite for enforcement bean counting to justify its budget, but in Smithfield’s 
opinion it makes no sense whatsoever for the environment. As demonstrated by the 
comments of Secretary Dunlop and Director Hopkins, noted above, Vitginm agrees. 

Second, the United States argues that Virginia’s actions were not 
taken under “comparable” authority because, at the time Virginia issued its 1991 
Order, there was no guarantee that a third party, such as a citiasens organization, 
could demand a hearing to contest Virginia’s action. Because Smithfield consented 
to the Order, Virginia’s procedure provided that no hearing was necessary or 
required. In this respect, the United States sasrs that Virginia’s administrative 
enforcement authority was not “comparable” to Section 309(g). 

'Thus, EPA’s position is that Congress intended for Section 
309(g)(6)(A)’s preclusive effect to apply against the government only when a prior 
State action was undertaken pursuant to State statutory provisions that, at the 
time, protected third-nartv participation rights. The government seizes on Senator 
Chafee’s 1987 floor Statement, obviously aimed at avoiding preclusion of citizen 
suits where citizens had not been able to participate in prior State adminwtrative 
actions, as the principal authority for its position. 133 Cong. Rec, S737 (daily ed., 
Jan. 14, 1987). 
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The logic, if any, in the government’s argument appears to be that 
Congress thought EPA should only be prevented from heaping massive penalties on 
top of prior State enforcement agreements if non-profit groups had been given the 
opportunity to argue for such a result at the State level - in essence, to carry EPA’s 
water in the first instance. If they had the opportunity to participate (but failed to 
do so), then the State’s law would be comparable and EPA would be precluded from 
acting. 

Smithfield finds.it difficult to beheve that the Committee could have 
intended such a result under the circumstances of this case. As outlined above, 
EPA not only had aU of the necessary information concerning Virginia’s actions at 
each juncture, but it also had the unilateral authority under the MOU to prevent 
the agreement, change its conditions or take any other measures EPA deemed 
appropriate. The Agency also could have said, at the time, that civil penalties 
should have been assessed in connection with the agreement; the Commonwealth 
and Smithfield then could have evaluated EPA’s position before embarking on their 
chosen course of action. 

In other words, EPA had the opportunity and the abihty to do its own 
job; it did not need any third party to request a hearing and contest Virginia’s 
administrative action. Its argument that Virginia’s action cannot preclude 
additional EPA penalties because some hypothetical third party may have been 
foreclosed from the process appears, in Smithfield’s opinion, to stretch well beyond 
the good common sense this Committee has demonstrated in the 25-year history of 
the Act. 
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CONCLUSION 

In its review of federal-State relations under the Clean Water Act, the 
Conunittee has an opportunity to examine some of the most important, emerging 
issues concerning environmental protection and enforcement. The Act attempts to 
establish an intricate and sometimes dehcate balance between State 
implementation and federal oversight. Whether that balance is achieved in practice 
is of major significance, not only to EPA and State agencies, but to thousands of 
regulated entities across the Country. 

The Smithfield case contributes to the Committee’s review by 
presenting a number of questions for examination. We beUeve the most important 
are these: 

1. Should EPA be allowed to initiate major Utigation, many years 
after States and dischargers have committed to a responsible and costly course of 
action, with EPA’s silent assent, solely for the purpose of recovering civil penalties 
that no one knew would be the consequence of that commitment? It is no answer to 
simply defer to the courts’ application of equitable principles such as laches and 
estoppel; these defenses almost never succeed against the United States, and the 
cost of Utigation, by itself, imposes enormous burdens on defendants. 

2. What wiU be the effect on the States’ abiUty to negotiate 
administrative agreements with dischargers if EPA succeeds in overriding those 
agreements many years later by imposing significant penalties for conduct which 
the State clearly authorized? 
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3. Is EPA exercising its enforcement authority “for political 
reasons” - i.e., to strike back at States that differ with the Agencs^’s pohcy positions, 
principally those with Republican administrations and visible supporters whose 
activities are regulated under the Act. 

4. Does the Congress intend for Section 309(g)(6)(A) to preclude 
EPA penalty actions only when g State has doggedly insisted on a penalty rather 
than coercing a discharger into ^rforming costly corrective actions? 

5. Does the Congress intend for Section 309(g)(6)(A) to preclude 
EPA penalty actions only when some private third party could have become 
involved in a State’s prior administrative action against the discharger? 

* * * 

These are important questions. In view of EPA’s increasingly 
aggressive posture, the Committee’s review could not be better timed to evaluate 
the issues they raise, and to inject some common sense and fairness into 
enforcement policy under the Act. Smithfield hopes the Committee will solicit the 
views of all State environmental agencies, interested regulated entities, and 
members of the public in assessing these issues and formulating an appropriate 
policy response. In Smithfield’s opinion, much more is needed than soothing words 
from EPA about federal-State “partnerships;” EPA’s actions speak far louder than 
its words, and defy the concept of genuine partnering with the States. 
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